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Court of Appeals of the District of Columbia, 


No. 4314. 

Charles A. Muxs and Orson D. Munx, Copartners, &c., 

Appellants, 

vs. 

William C. Linton. 


a Supreme Court of the District of Columbia. 

In Equity. No. 42140. 

Charles A. Muxn and Orson D. Munx, Co-partners, Doing Busi¬ 
ness under the Name and Style of Munn & Company, Plaintiffs, 

against 

William C. Linton, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had in the above-entitled cause, to wit: 

1 Bill of Complaint. 

Filed January 19, 1924. 

Supreme Court District of Columbia. 

In Equity. No. 42140. 

Charles A. Munn and Orson D. Munn, Co-partners, Doing Busi¬ 
ness under the Name and Style of Munn & Company, Plaintiffs. 

against 

William C. Linton, Defendant. 

The plaintiffs above named, for their bill of complaint against the 
defendant herein, allege: 

1. The plaintiff Charles A. Munn is a resident of Llewellyn Park 
(West Orange), in the County of Essex and State of New Jersey, and 


1—1314a 


o 


C. A. MI NX KT AL. VS. WILI.IAM C. LIXTON*. 


the plaintiff Orson I). Munn is a resident of Southampton, in the 
County of Suffolk and State of New York, and are engaged in busi¬ 
ness under the name and style of Munn & Company, with places of 
business at 233 Broadwav, in the Citv of New York (Borough of 
Manhattan), in the County and State of New York; at 625 F Street, 
N \\\, in the City of Washington, District of Columbia; at San 
Francisco and at Los Angeles, in the State of California; and at 


Chicago, in the State of Illinois: and William C. Linton is a citizen 
of the City of Washington, in the District of Columbia, having his 
principal place of business at 918 F Street. N. W.. in the City of 
Washington, in the District of Columbia. 

2. The plaintiffs now are, and at the time of the commission of 
the acts herein complained of were the owners and proprietors of the 
entire right, title and interest in and to a certain publication 
2 entitled “Trade Marks, Trade Names” which was duly copy¬ 
righted under the laws of the United States, and that this is 


a suit for infringement of the copyright of the said publication, and 


that the jurisdiction of this court is invoked under the copyright laws 


of the United States. 


3. That the plaintiffs herein, as owners and proprietors of the said 
publication, desiring to secure a copyright thereon, in accordance 
with the Statutes of the United States in such cases made and pro¬ 
vided. did. on the 22d day of October, 1912, within the limits of 


the United States, publish the said publication entitled “Trade 
Marks. Trade Names”, with due notice of copyright thereon as pro¬ 
vided by the copyright act. to wit: “Copyright, 1912, bv Munn & 
Company”, and that bv reason of such publication and notice of 
copyright as aforesaid, did duly secure copyright of said publication, 
and after said copyright had been secured by Munn & Company, 
as hereinbefore alleged. Munn A: Company did. on the 24th day of 
October. 1912. file or cause to be filed with the Register of Copyrights 
at Washington. D. C., two complete copies of the best edition of said 
copyrighted book then published: that said copyrighted hook was 
printed from plates made in the United States, from type set within 
the limits of the United States; the same were bound within the 


United States: and that the making of the plates, engravings, photo¬ 
engravings. text, and everything embodied in said publications were 
all performed within the limits of the United States; that an affidavit 
made by Munn & Company, as owner and proprietor, duly setting 
forth the compliance with all requirements of the copyright 
3 law was duly filed with the Register of Copyrights on the 23d 
day of October, 1912: and that plaintiffs have duly done and 


performed all acts, complied with all requirements necessary’ to 
establish their rights to tin* aforesaid copyrights under the Statutes 
of the United States in such eases made and provided, and have 


paid the fees required by the eopvright act. The said Register of 
Copyrights duly issued to Munn A: Company under the seal of the 
Library of Congress. United States of America, Copyright Office, 
certificate of copyright signed by the Register of Copyrights, dated 
and identified as follows: 
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“Date of Publication October 2*2, 191*2. 

Affidavit received October *23. 191*2. 

Copies received Octol»er 24, 1912. 

Entered Class A XXC, No. 328065.” 

That thereby there was secured to Munn Si Company, their successors 
and assigns, provided by law for the first term of twenty-eight years 
from date of publication, the exclusive rights and privileges in and 
to the said copyright, throughout the United States and territories 
thereof as by said certificate or a duly authenticated copy thereof, 
here ready in Court to be produced, and profert of which is 
hereby made, will more fully and at large appear; that Munn Si 
Company have duly printed upon each and every copy of said 
publication produced by it, on the title page of said publieation, the 
notice prescribed by the Act of Congress: “Copyright, 1912, Munn 
& Company”. 

4. Plaintiff’s further allege that said copyrighted book was com¬ 
post'd, edited, prepared, arranged and compiled by \V. E. Woodward, 
the author, and published from certain original sources of informa¬ 
tion, by and under the direction of plaintiffs, and the said book con¬ 
tained and contains a large amount of matter wholly original 

4 with \V. E. Woodward, the author, all of which is now the 
property of Munn Si Company, a partnership composed of 
Charles A. Munn and Orson I>. Munn. as the owners and proprietors. 

5. And plaintiffs now are and at the time of the commission of 
the acts herein complained of were the owners and proprietors of 
the entire right, title and interest in and to a eertain publication en¬ 
titled “Infringement of Trade Marks and Trade Names and Unfair 
Business Competition” compiled by Orson I). Munn one of the plain¬ 
tiffs herein, and Munn Si Company, desiring to secure a copyright 
thereon in accordance with the Statutes of the United States in such 
cases made and provided, did, on the 16th day of April, 1913, within 
the limits of the United States, publish the said publication entitled 
“Infringement of Trade Marks and Trade Names and Unfair Busi¬ 
ness Competition”, with due notice of copyright thereon as provided 
by the Copyright Act, to wit: “Copyright, 1913 bv Munn Si Com¬ 
pany”, and that by reason of such publieation and notice of copy¬ 
right as aforesaid, did duly secure copyright on said publication, and 
after said copyright had been secured by Munn Si Company as 
hereinbefore alleged, Munn A Company did. on the 18th day of 
April, 1913, file or cause to be filed with the Register of Copyrights 
at Washington, D. C., two complete copies of the best edition of said 
copyrighted book then published: and plaintiffs further allege that 
said copyrighted book was printed from plates made in the United 
States from tvpe set within the limits of the United States: that 
the same was bound within the United States, and that the making 

of the plates, engravings, photo-engravings, text, and every- 
f> thing embodied in said publication was all performed within 
the limits of the United States; that an affidavit made by 
Munn Si Company as owners and proprietors, duly setting forth 
the compliance with all requirements of the copyright law was duly 
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filed with the Register of Copyrights on the 18th day of April, 1923, 
and that plaintiffs have done and performed all aets and complied 
with all requirements to establish their rights to said copyrights 
under the Statutes of the United States in such eases made and pro¬ 
vided, and have paid the fees required by the Copyright Act. The 
said Register of Copyrights duly issued to plaintiffs, under the seal of 
the Library of Congress, United States of America, Copyright Office, 
certificate of copyright signed by the Register of Copyrights, dated 
and identified as follows: 


“Hated of publication April 16, 1913, 
Affidavit received April 18, 1913, 
Copies received April 18, 1913, 


Kntcred Class A 


XXC. Xo. 344,581 


That thereby there was secured to Munn & Company, their successors 
and assign, as provided by law. for the first term of twenty-eight 
years from date of publication, the exclusive rights and privileges in 
and to the said copyright throughout the United States and territories 
thereof, as by said certificate or a duly authenticated copy thereof, 
herein court ready to he produced, and profert of which is hereby 
made, will more fully and at large appear, and that Munn & Com¬ 
pany have duly printed upon each and every copy of said publication 
produced by them, on the title page of said publication, the notice 
prescribed bv the Act of Congress, “Copyright, 1913 by Munn <fc 
Company”. 

6. Plaintiffs further allege that said copyrighted book 
6 was composed, edited, prepared, arranged and compiled by 
Orson D. Munn, from certain original sources of information, 
by and under the direction of plaintiffs, and the said l>ook contained, 
and contains a large amount of matter wholly original with Orson 
I). Munn, the author, all of which is now the property of Munn A: 
Company, a partnership composed of Charles A. Munn and Orson 
I). Munn, as the owners and proprietors thereof. 

7. Plaintiffs further allege that Munn & Company did, from time 
to time print a large number of copies of said publications entitled 
“Trade Marks, Trade Names” and “Infringement of Trade Marks 
and Trade Names and Unfair Business Competition”, and sold 
and distributed the same to customers and clients, having caused to 
be printed and inscribed in each and all of said copies on the title 
page of each thereof the notice of copyright prescribed by the Act 
of Congress, to wit. “Copyright, 1912 by Munn & Company”, and 
“Copyright, 1913 by Munn & Company” respectively; and that 
neither the plaintiffs nor Munn & Company has ever sold or trans¬ 
ferred said copyright or any interest or share in the same to the de¬ 
fendant herein, or to any other firm, person or corporation, nor 
have they authorized or licensed the defendant to publish the same 
or any portion thereof or any abstract, except or abridgement thereof, 
and that at the time of the alleged infringement complained of. the 
plaintiffs, doing business under the name and style of “Munn <fc 
Company”, were the sole and exclusive owners and proprietors, of 
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each of said publications, and had the sole and exclusive right to 
publish the same, and that the copyright of said hooks is of great 
value to the plaintiffs, to wit, the sum of Fifty Thousand 
7 ($50,000) Dollars for each of said copyrights, and the loss 

and damage to the plaintiffs, by reason of the violation 
thereof is not less than One Hundred Thousand ($100,000) Dollars. 

7 a . That the plaintiffs and defendant are both engaged in the 
business of patent and trademark soliciting before the United States 
Patent Office, and that plaintiffs and their predecessors in the firm 
of Munn & Company have been so engaged in said business for more 
than seventy years and have acquired a valuable reputation in the 
United States and in many foreign countries and have used their 
publications in their business, and have distributed and sold many 
thousand copies of said publications throughout the United States, 
and defendant, as a substitute for, and in lieu of resorting to original 
sources, unfairly used the results of the labors of W. E. Woodward, 
the author of “Trade Marks, Trade Names'’ and has unfairly used 
the results of the labors of Orson D. Munn the compiler of “In¬ 
fringement of Trade Marks and Trade Names and Unfair Business 


Competition”, bv incorporating in a publication known as “Trade 
Marks, Trade Names, Unfair Competition,” the said results, and the 
defendant’s publication is to a very large extent the product of W. E. 
Woodward’s original work, the author of “Trade Marks, Trade 
Names”, and Orson I). Munn’s original work as compiler of “In¬ 
fringement of Trade Marks and Trade Names and Unfair Business 


Competition”, and defendant has unfairly availed himself of plain¬ 
tiffs’ publications, the result of which the defendant published as his 
own original work, as aforesaid, to the great and irreparable damage 
of the plaintiffs in their business, for which they cannot be 
8 compensated in damages in an action of law, and for which 
there is no adequate remedy save in a court of equity. 

8. That the plaintiffs have never acquiesced in any infringement 
of their rights in the premises at any time, and that but for the 
infringing and wrongful and unlawful acts of the defendant herein 
complained of, plaintiffs would now be in the peaceful possession and 
enjoyment of said copyrighted publications and of the income de¬ 
rived from the sale and distribution of said copyrighted publications, 
and would have enjoyed a larger income and greater profits in their 
business. 


0. That said defendant, well knowing the premises and the rights 
and privileges of the plaintiffs, and contriving to injure and deprive 
them of the gains and profits which otherwise would have accrued 
to them from the ownership of said copyrights and exclusive rights 
and privileges thereunder prior to the commencement of this action 
and after the dates when said copyrights were duly procured for 
said publications as aforesaid, within the District of Columbia and 
elsewhere in the United States, without license or permission of the 
plaintiffs and in wilful infringement of said copyrights, did, in- 
tentionallv, wilfully, unlawfully, fraudulently and unlawfully make 
or cause to be made, print or cause to be printed, publish or cause to 
be published, a publication entitled “Trade Marks, Trade Names, 
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Unfair Competition ”, incorporating t! crein the results of the labors 
of W. E. Woodward, author of “Trade Marks, Trade Names” and 
the results of the labors of Orson D. Munn, compiler of “Infringe¬ 
ment of Trade Marks and Trade Names and Unfair Business Com¬ 
petition”. which defendant copied from the said publications 
0 “Trade Marks, Trade Names”, and “Infringement of Trade 
Marks and Trade Names and Unfair Business Competition”, 
and is now continuing all said infringing acts, and has threatened, 
and is continuing to threaten to do all said acts, and as plaintiffs are 
informed and believe, said defendant still has in his possession many 
of said unlawful and infringing books. That said defendant has 
vended or otherwise transferred possession to others of piratical re¬ 
productions of the copyrighted publications of the plaintiffs, for the 
purpose and with the intent of aiding and abetting such vendees and 
transferees in using said publications and the information contained 
therein, and such vendees and transferees, thus aided and abetted, by 
said defendant, have used said information. 

10. Defendant is guilty of unfair competition in trade by ineorjw- 
rating in his publication entitled “Trade Marks, Trade Names, Unfair 
Competition”, a large amount of tin* material wholly original with 
W. E. Woodward, and Orson I). Munn. author and compiler respec¬ 
tively, of plaint ill's* publications, and more particularly in incorporat¬ 
ing in defendant’s publication the captions, titles, headings, and a 
large amount of the body of said publications, and in simulating the 
general appearance and style of plaintiffs’ publications, and for the 
purpose of causing the public to believe that the defendant’s publi¬ 
cation is the publication of ihc plaintiffs, and to expand his business 
at the expense and reputation of the plaintiffs, and to take from the 
plaintiffs the business, good will and reputation acquired bv them 
in their long-continued practice before the Patent Office. 

10 11. Plaintiffs are informed and believe and therefore aver 

that notwithstanding the fact that said defendant has been 
duly notified of plaintiffs* rights in the premises and of the fact 
that said defendant is infringing said copyrights, the said defendant 
has continued and is still continuing said unlawful acts, to the great 
and irreparable injury to the plaintiffs' rights herein as aforesaid. 

12. Plaintiffs, but for the wrongful acts and conduct of the said 
defendant, complained of herein, would now he in exclusive enjoy¬ 
ment of their aforesaid right to produce, publish, sell and distribute 
said copyrighted publications, and would have enjoyed large gains 
and profits thereby, and by reason of said wrongful acts and conduct 
of said defendant, plaintiffs now are prevented and hindered from 
enjoying said gains and profits, and are threatened with great and 
irreparable injury and damage both in their business as patent at¬ 
torneys before the United State* Patent Office, and to their copy¬ 
rights! publieatif ns. and such acts have depreciated, and will con¬ 
tinue to depreciate and destroy the value of the exclusive privileges 
to which the plaintiffs are entitled under the copyrights aforesaid, 
unless the said infringing acts shall be restrained and prevented by 
an order of thi* honorable court to that effect. Plaintiffs are not 
informed as to the exact number of copies of said publication en- 
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titled “Trade Marks, Trade Names, Unfair Competition”, made or 
caused to be made, or sold or otherwise dealt in by said defendant, 
nor the amount of profits obtained by said defendant from the sale 
of said publication, or the amount of the proiits realized by the in¬ 
crease in his business as a patent attorney before the Patent 
11 Office, by reason of the distribution of the infringing 
publications. Plaintiffs pray for a discovery of such numbers 
and of such profits. 

Plaintiffs having no adequate remedy at law, pray: 

a. That your Honor may grant unto plaintiffs a writ of injunction 
provisionally as well as perpetually, issuing out of and under the 
seal of this Honorable Court, strictly enjoining said defendant, his 
officers, servants, agents, attorneys, workmen and each and all of 
them, from directly or indirectly making, printing, publishing or 
causing to be published, vending or offering for sale, or being in any 
wise concerned in the making, printing, publishing or selling or giv¬ 
ing away or using in any way for advertising purposes, any work con¬ 
taining all or any portion of the said copyrighted books or publica¬ 
tions. 


b. That defendant be required hv a decree of this Honorable Court 
to account for and pay over to plaintiffs such gains and profits as 
have accrued or arisen or have been earned or received bv said de¬ 


fendant and all such gains and profits as would have accrued to 
plaintiffs but for the unlawful doings of said defendant, and all the 
damages the plaintiffs may have suffered or sustained thereby, and 
the damages provided by statute in such cases made and provided, 
and that this Honorable Court mav increase the actual damages so 
assessed against defendant to a sum equal to three times the amount 
of such assessment. 


c. That defendant be ordered to deliver up on oath, to be im¬ 
pounded during the pendency of this action, all articles herein alleged 
to infringe the copyright owned by Munn & Company. 

12 (/. That the defendant be ordered to deliver up on oath, for 

destruction, all of the infringing copies of Munn & Company’s 
copyrighted books or publications together with all plates, negatives, 
type, posters, advertising and other instruments or means for making 
or printing such infringing books, including the type, etc. 

e. That the plaintiffs may have such other and further relief as 
equity may require and as to your Honor may seem just. 

/. To the end therefore, that said defendant may show why the 
plaintiffs should not have the relief herein prayed for, and may make 
full, true and perfect answer, but not under oath (answer under 
oath being expressly waived) according to the best and utmost of his 
knowledge and remembrance, information and belief, to the several 
matters hereinbefore averred and set forth, as fullv and particularly 
as if the same were repeated paragraph by paragraph, and said de¬ 
fendant thereto severally and specifically interrogated : may it please 
your Honor to grant to the plaintiff a writ of subprena ad respondent 
dum, issuing out of and under the seal of this Honorable Court, di¬ 
rected to said defendant. William C. Linton, commanding him to 


appear, make answer to this bill of complaint, and to perform and 
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abide by such orders and decrees herein as to the Court may seem 
required by the principles of equity and due conscience. 

And the plaintiffs will ever pray. 

CHARLES A. MUXN and 
ORSON I). MUXN, 

Co-partners, Doing Business under the 

Xame and Sti/le of Munn <£• Company. 

P>v ORSOX D. MUNN, 

A Member of the Firm. 

PERRY B. TURPIN, 

Solicitor of Record. 

MUXN. ANDERSON & MUNN, 

T. HART ANDERSON, 

AIBERT J. CLARK, 

Of Counsel. 

13 State of New York, 

Countn of Xeic York, ss: 

Orson D. Munn, being duly sworn deposes and says that he is one 
of the plaintiffs above-named, and that he is a member of the firm 
of Munn A Company: that he has read the foregoing complaint and 
knows the contents thereof, and that the same is true of his own 
knowledge, except as to the matters therein alleged to be stated on 
information and belief, and as to those matters he believes it to be 
true. 

ORSON I). MUNN. 

Sworn to and subscribed before me. this 17th day of Jany., 1921. 
[notarial seal.] PHILIP D. ROLLHAUS, 

Xotarg Public. 

Certificate filed in New York Countv No. Gl. 

Kings County Register’s No. 5050. 

New York Countv Register’s No. 5124. 

Form 2. 


No. 72514, Series B. 

State of New York. 

C aunty of Xeiv York, ss: 

I, James A. Donegan, Clerk of the County of New York, and also 
Clerk of the Supreme Court in and for said county. 

Do hereby certify. That said Court is a Court of Record, haying 
by law a seal: that Philip I). Rollhaus. whose name is subscribed 
to the annexed certificate or proof of acknowledgment of the 
14 annexed instrument was at tin* time of taking the same a 
Notary Public acting in and for said countv, duly commis- 
sioned and sworn, and qualified to act as such: that he has filed in 
the Clerk’s Office of the County of New York a certified copy of 
his appointment and qualification as Notary Public for the County 
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of Kings with his autograph signature; that as such Notary Public, 
he was duly authorized hv the laws of the State of New ^ ork to pro¬ 
test notes; to take and certify depositions; to administer oaths and 
affirmations; to take affidavits and certify the acknowledgment and 
proof of deeds and other written instruments for lands, tenements 
and hereditaments, to he read in evidence or recorded in this state; 
and further, that l am well acquainted with the handwriting of such 
Notary Public and verily believe that his signature to such proof 

or acknowledgment genuine. . 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of said Court at the City of New York, in the County of 

New York, this 17 day of Jan., 1924. 

r SEAL .] JAMES A. DONEGAN, 

Clerk. 

15 Affidavit of Orson D. Munn. 

Filed January 23, 1924. 


State of New York, 

County of New York, ss: 

Orson D. Munn, being first duly sworn, deposes and says as follows, 
to wit: I am one of the plaintiffs herein and a member of the firm 
of Munn & Companv, engaged in the business of patent and trade¬ 
mark soliciting tiefore the United States Patent Office, with offices 
in New York City, Chicago, San Francisco, and Washington, I). C. 
The present firm of Munn & Company and their predecessors under 
the same name have conducted a general patent soliciting business 
before the Patent Office since 1846, and due to their long-continued 
practice before the Patent Office have built up a large and valuable 
business in patent and trademark matters, before the Patent Office, 
and are widely known throughout the United States and in many 
foreign countries. 

In the vear 1912, W. E. Woodward, under my instructions pre¬ 
pared for Munn & Company the trademark handbook entitled “Trade 
Marks, Trade Names” which was published on October 23, 1912 and 
which immediately upon its publication became a very valuable aid 
to the trade in matters relating to trademarks and the like and was 
used by many students and in law offices as a text hook. The de¬ 
mand was so great at the time of its publication that within a few 
vears more than ten thousand copies of the same had been sold. 

This hook contained much valuable information relating to 
16 trademarks and trade names which was wholly original with 

W. E. Woodw’ard, and many trademarks which were repro¬ 
duced in convenient reduced size from well known existing trade¬ 
marks. A copy of this publication, enttiled “Trade Marks, Trade 
Names”, is marked “Plaintiffs’ Exhibit A”, and with the title of 
this cause. 

In order to obtain protection for this publication Munn & Com¬ 
pany filed with the Register of Copyrights, Copyright Office of the 

2—4314a 
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United States of America, two copies of this publication, on the 24th 
day of October. 1912, and in accordance with the law, obtained 
certificate of registration, a copy of which is attached hereto, marked 
“Plaintiffs’ Exhibit B”, and with the title of this cause. 

A few weeks ago C. \Y. Heller, of Kelsey Textile Company, 84 
Leonard Street, New York, X. Y., a client of Munn & Company, 
called to our attention a trademark publication of William C. Linton, 
the defendant herein, which he had received through the mail, from 
the said William C. Linton. This publication Mr. Heller thought 
contained information which was taken from Munn it Company’s 
publication, and he therefore delivered to Munn & Company the 
handbook which he had thus obtained. A copy of the defendant’s 
publication entitled “Trade Marks—TradeXames—Unfair Com¬ 
petition” I have marked “Plaintiffs’ Exhibit C ”, with the title of 
this cause and my initials. 1 have carefully compared the defend¬ 
ant’s publication with Munn & Company’s publication entitled 
“Trade Marks, Trade Names”, and the following are the page« on 
which the matters appearing in defendant’s publication are to U* 

found in Munn it Company’s copyrighted publication: 

# 

17 The trademark appearing at the bottom of page 1 of 

William C. Linton’s publication is to be found at the bottom 
of page 3 in the publication entitled “Trade Marks, Trade Names’’ 
of Munn it Company. 

The trademark at the top of page 2. together with the title, is to 
be found on page 4 of Munn & Company’s publication entitled 
“Trade Marks, Trade Names”. 

The trademark “Coca Cola” on page 2 of William C. Linton’s 
publication was reproduced from the trademark “Coca Cola” on page 
1 of Munn it Company’s publication entitled “Trade Marks, Trade 
Names”. 

The trademark Old Hutch Cleanser at bottom of page 3 of William 
0. Linton’s publication, together with its title was reproduced from 
the trademark appearing on page i> of Munn it Company’s publica¬ 
tion “Trade Marks. Trade Names”. 

The trademark of Henry Ford at the bottom of page 4 of William 
(’ Linton’s publication is to be found on page 30 of Munn it Com¬ 
pany’s publication “Trade Marks. Trade Names”. 

The text on page 9 of William C. Linton’s publication beginning 
with the words “Divested of legal verbiage”, is copied word for word 
from the text on page 9 and the top of page 10 of Munn it Company’s 
publication entitled “Trade Mark. Trade Names”. 

The text at the top of page 10 of William C. Linton’s publication 
is copied from the text printed in small type at the top of page 10 
of Munn it Company's publication “Trade Marks. Trade Names”. 

The trademark “(IE” together with its title appearing on page 10 
of William C. Linton’s publication is reproduced from the trademark 
appearing at the bottom of page 12 of Munn it Company's publica¬ 
tion enttiled “Trade Marks. Trade Names”. 

Certain portions of the text in the second and third paragraphs 
of page 14 of William C. Linton's publication were taken from the 
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last two paragraphs of page 11 of Munn & Company's publication 
entitled “Trade Marks, Trade Names”. 

The first paragraph following the classifications of merchandise on 
page 15 of William C. Linton’s publication was taken from the para¬ 
graph following the classification of merchandise appearing on page 
12 of Munn & Company’s publication entitled “Trade Marks, Trade 
Names”. 

The paragraph beginning with the words “The result of the 
principle”, appearing on page 15 of William C. Linton’s publication 
is to be found on page 13 of Munn & Company’s publication en¬ 
titled “Trade Marks, Trade Names”. 

The paragraph commencing with the words “A trademark i* not 

rightfully”, on page 19 of William C. Linton’s publication is 
taken from the paragraph beginning with the same words 
18 on page 13 of Munn & Company’s publication entitled “Trade 
Marks, Trade Names”. 

The second paragraph of page 17. commencing with the words 
“The rules of the Patent. Office”, is taken from the paragraph at the 
top of page 14. 

The trademark “Texaco Motor Oil”, together with its title ap¬ 
pearing on page 19. is copied verbatim from the same trademark 
appearing on page 17 of Munn A Company’s publication entitled 
“Trade Marks, Trade Names”. 

The first three paragraphs at the top of page 29 of the publication 
of William C. Linton are to be found in the first two paragraphs at 
the top of page 15 of Munn A Company’s publication entitled “Trade 
Marks, Trade Names”, with the exception of a word changed here 
and there. 

The paragraph beginning with the word “Registration”, in the 
middle of page 21 of William C. Linton’s publication is to be found 
at the bottom of page 15 and the top of page 19 of Munn & Com¬ 
pany’s publication entitled “Trade Marks, Trade Names”. 

The sentence slightly below the middle of page 21 of William C. 
Linton’s publication commencing with the words “A striking in¬ 
stance of this is offered in the attempt to register the word 
‘M ay asset t’ ” etc., is to be found at the top of page 19 of Munn & 
Company’s publication entitled “Trade Marks, Trade Names”, in 
the sentence reading as follows: “An interesting example of this 
occurs in the attempt to register the word ‘Mayassett’ ”. 

The sentence commencing with “Immediately subsequent to this 
decision the owner of the mark ‘Mayassett’ filed” etc., at the bottom 
of page 21 of William C. Linton’s publication, is to be found at the 
top of page 19 of Munn Company’s publication “Trade Marks, 
Trade Names” in the sentence commencing “Soon afterwards the 
owner of the ‘Mayassett’ mark made”, etc. 


The trademark “Jell-O” at the top of page 21 of William C. 
Linton’s publication is found on page 25 of Munn & Company’s 
publication “Trade Marks. Trade Names”. 

The trademark “Sunshine’’ on page 21 of William C. Linton’s 


publication, together with its title is to he found at the bottom of 
page 28 of Munn & Company’s publication entitled “Trade Marks, 


Trade Names”. 
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The trademark ‘‘Gillette”, together with its title appearing on page 
22 of William C. Linton’s publication is to be found on page 22 of 
Munn & Company’s publication “Trade Marks, Trade Names”. 

The inset commencing with the words “A trademark consisting” 
on page 22, and the inset commencing with the words “Trademarks 
descriptive”, on page 23 of William C. Linton’s publication are to 
be found word for word in the two insets on page 17 of Munn 
19 & Company’s publication “Trade Marks, Trade Names”. 

The second paragraph at the top of page 24 of William C. 
Linton’s publication is to be found word for word in the paragraph 
conimenceing at the bottom of page 17 of Munn Company’s publi¬ 
cation “Trade Marks, Trade Names” and continuing at the top of 
page 18. 

The last paragraph on page 24 and continuing on page 2*> of 
William C. Linton’s publication is to be found in tlie last paragraph 
of page IS and continuing on the top of page 19 of Munn & Com¬ 
pany’s publication entitled “Trade Marks, Trade Names”. 

The paragraph commencing with the words “A Philadelphia 
candy maker” on page 2o of William C. Linton’s publication is to 
be found in the second paragraph on page 19 of Munn & Company’s 
publication entitled “Trade Marks, Trade Names”. 

The sentence in the middle of page 2o. commencing with the words 
“Likewise the phrase ‘Lait de Yiolettes’ ” is to be found in the middle 
of page 19 of Munn Company’s publication entitled “Trade Marks. 
Trade Names” commencing with the words “The phrase ‘Lait de 
Yiolettes’ ”. 

The paragraph at the top of page 29 of William C. Linton’s 
publication, commencing with the words “In considering” is to lie 
found at the bottom of page 19 of Munn & Company’s publication 
entitled “Trade Marks, Trade Names”. 

The paragraph in the middle of page 29, beginning with the 
words “The name ‘Hydegrade’ ” of William C. Linton’s publication, 
is to be found at the bottom of page 19 of Munn & Company’s 
publication entitled “Trade Marks, Trade Names”. 

The sentence beginning with the words “Pictorial mark” in the 
middle of page 29 of William C. Linton’s publication is to he found 
at the top of page 20 of Munn & Company’s publication entitled 
“Trade Marks, Trade Names”. 

The sentence beginning with the words “Geographical name*'' 
at the bottom of page 23 of William C. Linton's publication is to 
be found in the third paragraph of page 20 of Munn & Company's 
publication entitled “Trade Marks. Trade Names”. 

The sentence beginning with the words “A map of the Lnited 
States” appearing on page 27 of William C. Linton’s publication is 
to be found at the top of page 21 of Munn & Company’s publication 
entitled ‘Trade Marks. Trade Names”, beginning with the words 
“The map of the Lnited States”. 


A portion of the paragraph in the middle of page 27 of William 
C. Linton’s publication, commencing with the words “When a 
geographical term applied to merchandise” is to be found almost 
word for word at the top of page 21 of Munn & Company’s publica¬ 
tion entitled “Trade Marks, Trade Names”. 
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The last paragraph of page 27 of William C. Linton’s 
20 publication beginning with the word “Dublin” is to be found 
on page 21 of Munn & Company’s publication entitled “Trade 
Marks, Trade Names”. 

The paragraph beginning with the word “Vienna”, and the para¬ 
graph beginning with the word “Gibralter”, on page 28 of William 
C. Linton’s publication is to be found in the middle of page 21 of 
Munn & Company’s publication entitled “Trade Marks, Trade 

N ’ 91 

ames . 

That portion of the third paragraph at the top of page 28 of 
William C. Linton’s publication, beginning with the words “Many 
geographical names” is to be found in the text on page 21 of Munn 
& Company’s publication entitled “Trade Marks, Trade Names”. 

The last paragraph of page 28 of William C. Linton’s publication 
is to be found at the top of page 22 of Munn & Company’s publica¬ 
tion entitled “Trade Marks, Trade Names”. 

The paragraph beginning with the words “It is a definite 
principle” on page 30 of William C. Linton’s publication is to be 
found at the middle of page 23 of Munn & Company’s publication 
entitled “Trade Marks, Trade Names”. 

The paragraph beginning with the words “A trademark registra¬ 
tion” appearing in the middle of page 31 of William C. Linton’s 
publication is to be found at the top of page 24 of Munn & Company’s 
publication entitled “Trade Marks, Trade Names”. 

The sentence at the top of page 3*2 of William C. Linton’s 
publication, commencing with the words “The trademark cannot” 
and the two sentences below, commencing with the same words, are 
to be found at the bottom of page 24 and the top of page 25 of 
Munn & Company’s publication entitled “Trade Marks, Trade 

N r jy 

ames . 

The trademark “Prudential” together with its title, appearing on 
page 28 of William C. Linton’s publication, and the trademark 
“Gargoyle” together with its title, appearing on page 31 of William 
C. Linton’s publication are to be found on page 27 of Munn & Com¬ 
pany’s publication entitled “Trade Marks, Trade Names”. 

The trademark “Gargoyle” together with its title appearing on 
page 31 of William C. Linton’s publication are to be found on page 
27 of Munn A’ Company’s publication entitled “Trade Marks, Trade 
Names”, word for word. 

The words commencing the paragraphs on pages 33 and 34 ap¬ 
pearing in italics in William C. Linton’s publication, are to be found 
word for word on pages 27 and 28 of Munn A’ Company’s publication 
entitled “Trade Marks, Trade Names”, in which these words also ap¬ 
pear in italics. 

The nine tests of a desirable trademark found in the middle of 
page 35 of William C. Linton’s publication were taken from page 20 
of Munn it Company’s publication entitled “Trade Marks, 
21 Trade Names”. 

The paragraph commencing with the words “There are 
trademarks,” etc., on nage 37 of William C.«Linton’s publication were 
taken from paragraph in the middle of page 31 of Munn & Com¬ 
pany’s publication entitled “Trade Marks, Trade Names”. 
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In the* year 1013 1 compiled a hanell ook entitled “Infringement of 
Trade Marks and Trade Names and Unfair Business Competition” 
which was a treaties on-the law of trademarks, trade names and unfair 
competition, and which contained a digest of many important ele¬ 
ctions, and other matters wholly original with myself. This hand¬ 
book was distributed to our clients and several thousand copies were 
disposed of in this manner. A copy of this hook is marked “Plain¬ 
tiff Exhibit I>" and with the title of this cause. Certificate of copy¬ 
right was obtained for this publication as shown by certificate of 
copyright registration attached hereto and marked with the title of 
11 1 is cause, and “Plaintiffs* Exhibit E'\ 

Comparing the publication of the defendant herein entitled “Trade 
Marks. Trade Names. Unfair Competition”, with the handbook en¬ 
titled “Infringement of Trade Marks and Trade Names and Unfair 
Business Competition'’ edited by myself. 1 fin'd that the defendant 
has copied a large portion of the text, and nearly every caption which 
appears in Munn A: Company’s publication. I am stating herewith 
the pages on which the matters appearing in William C. Linton’s 
publication are to he found in Munn A: Company’s publication. 

The caption “Trade Marks Defined” on page 41 of William C. 
Linton’s publication is found on page 1 of Munn & Company's 
publication entitled “Infringement of Trade Marks and Trade Names 
and Unfair Business Competition”. 

The caption “Statutes vs. Common Law” of William C. Linton’s 
publication is to be found on page 4 of Munn & Company’s publica¬ 
tion. 

2*2 The caption “Trade Marks and Trade Names Distin¬ 

guished”, on page 4*2 of William C. Linton’s publication is 
to he found on page 5 of*Munn A: Company’s publication. 

The caption “Proper Names as Trade Marks” appearing at page 
43 of William C. Linton’s publication is to be found on page 6 
of Munn A: Company’s publication. 

The caption “Names of Patented Articles” appearing on page 44 
of William C. Linton's publication is to be found on page 7 of Munn 
A: Company’s publication. 

The caption “Prior Adoption and Use” appearing on page 45 of 
William C. Linton’s publication is to be found on page 8 of Munn & 
Company’s publication. 

The caption “Loss of Trademark Bights” appearing on page 45 
of William C. Linton’s publication is to 1 k? found at page 11 of 
Munn A: Company’s publication. 

The captions “Abandonment” and “Laches” appearing on page 4(» 
of William C. Linton’s publication is to be found on pages 11 and 
13 respectively, of Munn & Company’s publication. 

The text under “Laches” appearing in William C. Linton’s 
publication is reproduced almost word for word from the text on 
page 13 of Munn A: Company's publication. 

The caption “Fraud and Misrepresentation” appearing on page 47 
of William C. Linton’s publication is taken from page 14 of Munn 
A: Company's publication. 
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The caption “intent and Knowledge’.’ appearing on page 50 of 
William C. Linton’s publ ieation is taken from page 17 of Munn & 
Company’s publication. 

The caption appearing at the top of page 51 together with its 
text, in William C. Lintons publication, is very similar to the 
caption and text appearing on page *21 of Munn & Company’s 
publication. 

The captions “Unfair Competition’’, “Definition’’, and “Distinction 
lietween Infringement and Unfair Competition”, on page 54 of 
William C. Linton’s publication, are all to be found on pages 22 
and 23 of Munn & Company’s publication. 

The caption “Corporate Names’’ together with a portion of its 
text appearing on page 56 of William C. Linton’s publication is 
copied from the top of page 37 of Munn & Company’s publication. 

The caption “Accounting and Damages” together with its text, 
appearing at the top of page 57 of William C. Linton’s publication 
is copied from the top of page 39 of Munn Company’s publication. 

The caption “Penal Laws" together with its text appearing at 
the top of page 58 is to lie found at the top of page 41 of 
23 Munn & Company’s publication. 

Not only has William C. Linton incorporated in his hand¬ 
book much of the materially wholly original in the Munn A Com- 
pany publications but he has taken the matters just as it appears in 
Munn & Company’s publications and as it was prepared for them by 
W. E. Woodward and myself. For instance, the trademark com¬ 
prising the reproduction of a can of old Dutch cleanser together with 
its text underneath, was represented in the exact form appearing in 
Munn & Company’s publication. Likewise, nearly every other trade¬ 
mark appearing in the defendant’s publication was reproduced from 
trademarks to be found in Munn & Company’s publications. 

In the year 1915 Munn and Company published a consolidation 
of its two trademark publications for which copyrights had been ob¬ 
tained in the years 1912 and 1913. The consolidated edition was en¬ 
titled “Trade Marks, Trade Names & Unfair Competition in Trade”. 
A copy of this book is marked “Plaintiffs’ Exhibit F" and with the 
title of this cause. A certificate of registration was obtained for this 
book as shown by the certificate of copyright registration attached 
hereto and marked “Plaintiffs’ Exhibit G”. This publication con¬ 
tains the same matters appearing in the two earlier publications, and 
the material which William C. Linton took from the earlier Munn 
and Company publications are also to be found in this edition. This 
handbook is in much demand by our clients and the trade in general. 


Nearly every day we receive requests and offers to purchase a copy of 
this i>ook from us. Since these books were published by Munn 
24 and Company its business has greatly increased, and unless 
the defendant herein is restrained by this court from infring¬ 
ing the copyrights of Munn and Company’s publications, the busi¬ 
ness of Munn and Company will be greatly damaged. 

I make this affidavit in support of a motion for a preliminary in¬ 
junction. 

ORSON D. MUNN. 
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Sworn to ami snl»^oril»e<l before me this 22d day of January, 1924. 
[xotarial seal.] GEORGE II. EMSLIE, 

Xotary Public Bronx County Xo. 10. 

Certificate filed in New York Countv No. 58. 

90 

Bronx County Register’s No. .*>8. 

New York County Register’s No. 4053. 


25 Plaintiffs Exhibit B. 

Filed January 23, 1924. 

Supreme Court District of Columbia. 

Charles A. Mi nx and Orson I>. Mrxx, Copartners, Doing Business 
under the Name A* Style of Munn & Company, Plaintiffs, 

v. 

William C. Lixtox, Defendant. 

A 1 . 


Copyright Office of the United States of America. 

Library of Congress, Washington, I). C. 

Certificate of Copyright Registration. 

This is to certify, in conformity with section 55 of the Act to 
Amend and Consolidate the Acts respecting Copyright approved 
March 4. 1909, that two copies of the Book named herein have been 
deposited in this office under the provisions of the Act of 1909. to¬ 
gether with the affidavit prescribed in section 16 thereof; and that 
registration of a claim to copyright for the first term of 28 years from 
the date of publication of said hook has been duly made in the 
name of Munn A Company, New York, N. Y. 

Book entitled Trade Marks—Trade Names. By W. E. Woodward. 

Date of publication October 22, 1912. 

Copies received October 24. 1912. 

Affidavit received October 23, 1912. 

Entrv: Class A, XXc., X. 328095. 

[seal.] TIIORYALD SOLBERG, 

Register of Copyrights. 
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26 Plaintiff's Exhibit E. 

Filed January 23, 1924. 

Supreme Court District of Columbia. 

Charles A. Munn and Orson D. Munn, Copartners, Doing Business 
under the Name & Style of Munn & Company, Plaintiffs, 

v. 

William C. Linton, Defendant. 

A 1 . 

Copyright Office of the United States of America. 

Library of Congress, Washington, D. C. 

Certificate of Copyright Registration. 

This is to certify, in coinformitv with section 55 of the Act to 
Amend and Consolidate the Acts respecting Copyright approved 
March 4, 1909, as amended by the Act approved March 2. 1913, that 
two copies of the hook named herein have been deposited in this 
olfice under the provisions of the Act of 1909, together with the 
affidavit prescribed in section 16 thereof; and that registration of a 
claim to copyright for the first term of twenty-eight years from the 
date of publication of said book has been duly made in the name of 
Munn Co., claimant of copyright, whose address is 361 Broadway, 
New York, N. Y.; the title of the book registered is Infringement 
of Trade Marks and Trade Names and Unfair Business Competition, 
compiled by Orson D. Munn; the author is a citizen of United States; 
the date of publication is April 16, 1913; the date of the 

27 completion of printing is April 15, 1913; the affidavit was re¬ 
ceived April 18, 1913; two copies were received April 18, 

1913, and registration has been made as Class A, XXc., No. 344581. 
[seal.] * THORVALD SOLBERG, 

Register of Copyrights. 


3—4314a 
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28 Plaintiff's Exhibit G. 

Filed January 23, 1924. 

Supreme Court District of Columbia. 

Charles A. Minx and Orson I). Mi nx, Copartners, Doing Business 
under the Name & Style of Munn & Company, Plaintiffs, 

v. 

William C. Linton, Defendant. 

A*. 


Copyright Office of the Tinted States of America. 

Library of Congress. Washington, I). C. 

( 'ertifirafe of Copyright Registration. 

This is to certify, in conformity with section 55 of the Act to 
Amend and Consolidate the Acts respecting Copyright approved 
March 4. 1909. as amended by the Act approved March 2, 1913, that 
two copies of the hook named herein have been deposited in this 
office under the provisions of tin* Act of 1909, together with the 
affidavit prescribed in section 10 thereof: and that registration of 
a claim to copyright for tlie first term of twenty-eight years from the 
date of publication of said hook has been duly made in the name 
of Munn & Co., claimant of copyright, whose address is Wool wort li 
Bldg.. New York. N. Y.: the title of the book registered is Trade 
Marks, Trade Names and Tnfair Competition in Trade. Edited by 
Orson D. Munn New York; Munn A Co.; the author is a 

29 citizen of Tinted States: the date of publication is May 11, 
101”); the date of the completion of printing is May 13, i915; 

the affidavit was received May 17, 1915; two copies were received 
Mav 17, 1915. and registration has been made as Class A, XXc., No. 
398837. 

[8EAL.1 TIIORYALD SOLBERG, 

Register of Copyrights. 

30 Order Overruling Motion to Dismiss and Identifying Rill of 

Particulars. 


Filed February 15, 1924. 

% 

******* 

This cause coming on to he heard on the motion of the defendant, 
to dismiss the Bill, and the Court being fully advised in the premises, 
finds said motion to be not well taken and does this 15th dav of 
February. 1924, hereby overrule the same to which the defendant 
excepts. 
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And thereupon, by consent of counsel for the respective parties 
expiessed in open Court, it is furtlier hereby ordered that the eon- 
tents of pages seven and eight of the affidavit of Orson D. Munn filed 
herein on the 23d day of January, 1924, in support of plaintiff’s 
motion for a preliminary injunction, shall be taken and shall stand 
as the plaintiffs’ Bill of Particulars of the matters and things which 
the plaintiffs claim the defendant has copied from the publications of 
the plaintiffs as set forth in plaintiffs’ bill. 

WENDELL P. STAFFORD, 

Justice 

Have seen 


PERRY B. TURPIN, 
Counsel ■for Pl’t’ffs. 


A nswer. 


• f'iled February 21, 1924. 

******* 

Now comes the defendant and for answer to the bill in the above 
entitled eause, states: 

1. He admits that the plaintiffs are engaged in business 
31 under the name and style of Munn & Company, at 625 F 
Street, Northwest, in the City of Washington, Distriet of 
Columbia; lie admits that be, the defendant, is a citizen of the City 
of Washington in the District of Columbia, having his principal 
place of business in that City at 918 F Street, Northwest. He has no 
knowledge of the other averments in paragraph one of the bill con¬ 
tained. 

2. He has no knowledge of any of the averments of fact con¬ 
tained in paragraph two of the bill. 

3. He has no knowledge of any of the averments of fact contained 
in paragraph three of the bill. 

4. He has no knowledge of any of the averments of fact contained 
in paragraph four of the bill. 

5. He has no knowledge of any of the averments of fact contained 
in paragraph five of the bill. 

6. He has no knowledge of any of the averments of fact contained 
in paragraph six of the bill. 

7. He has no knowledge of any of the averments of fact contained 
in paragraph seven of the bill. 

7-a. He admits, that be the defendant, is engaged in the business 
of patent and trademark soliciting before the United States Patent 
Office, he denies that he the defendant, unfairly used the result of the 
labors of W. E. Woodward, or of anyone else, he denies that he has 
unfairly used the results of the labors of Orson D. Munn, or of any 
other person, be denies that be has incorporated in a publication 
known as “Trademarks. Trade-names, Unfair Competition” the said 
results or any of them, he denies that the defendant’s publication or 
any part of it is the product of W. E. Woodward’s original work, 
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he denies that the defendant's publication or any part of it, 

32 is the product of Orson D. Munn’s original work, he denies 
that he was defendant has unfairly availed himself of plain¬ 
tiffs’ publications or any of them, he denies that he the defendant 
has published as his own original work the results of the labors of 
the said Woodward or of the said Munn, and denies that he has 
published as his own original work the result of any publication 
of the plaintiffs or any part thereof. He has no knowledge of any 
of the other averments of fact in paragraph 7-a of the bill contained. 

8. He has no knowledge of any of the averments of fact contained 
in paragraph eight of the bill. 

0. He admits that he the defendant had intentionally made and 
caused to be made, printed and caused to be printed, published and 
caused to be published, the publication entitled “Trademarks, Trade- 
names, Unfair Competition'’; he admits that he has in his possession 
and he admits that he has distributed, the said publication so made 
and caused to be made bv him the defendant. He denies every other 
averment in paragraph nine of the bill contained. 

10. The defendant denies every averment in paragraph ten of 
the bill contained. 

11. The defendant denies every averment in paragraph eleven of 
the bill contained, except that he has no knowledge of what the 
plaintiffs are informed or of what the plaintiffs believe. 

12. The defendant has no knowledge of what the information of 
the plaintiffs may be. He denies every a\erment of fact in para¬ 
graph twelve of the bill contained. 

Wherefore defendant prays that the bill be dismissed for 

33 his cost in this behalf including compensation to his attorney 
and for all other relief which may be necessary or proper 

in the premises. 

DANIEL THEW WRIGHT, 
CHAPMAN W. FOWLER, 

Attorneys for Defendant. 

City of Washington, 

District of Columbia , ss: 

William C. Linton being first duly sworn, says that he is the 
defendant in the above entitled cause, and that the facts stated in 
the foregoing answer are true as he verilv believes. 

WILLIAM C. LINTON. 

Sworn to before me and subscribed in my presence this 20th day 
of February, 1924. 

[notarial seal.] FRANCES P. SMITH, 

Xotary Public. 
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Final Decree Dismissing Bill. 

Filed December 15, 1924. 

******* 

This day this cause came on for final hearing upon the pleadings 
and the evidence and was submitted to the Court for final determina¬ 
tion. And the Court having heard the argument of counsel and be¬ 
ing fully advised in the premises, finds upon the issues joined in 
favor of the defendant. 

Wherefore, it is this 15 day of December, A. D., 1924, 
34 ordered, adjudged and decreed that the bill of the plaintiffs 
he and the same is hereby dismissed. 

Further ordered, that the matter of fixing the costs herein and 
awarding an attorneys’ fee if any to the defendant and to his counsel 
is herehv reserved for future determination hv the Court. 

WILLIAM TIITZ, 

• Justice. 

The plaintiff in open Court notes an appeal from the foregoing de¬ 
cree, to the Court of Appeals of the District of Columbia; and the 
Court fixes the bond for costs on appeal at One Hundred Dollars 
($100.00) or Fifty Dollars ($50.00) cash in lieu thereof to he de¬ 
posited with the Clerk. 

W. II., 

Justice. 

Order Directing Application of Portion of Deposit in Lien of Appeal 

Bond. 


Filed December 24, 1924. 

******* 

A final decree dismissing the hill of the Plaintiffs in the above- 
entitled cause having been entered on Dec. 15, 1924 and the Plain¬ 
tiffs having noted an appeal from the said decree and the Court hav¬ 
ing fixed the bond for costs on appeal at One Hundred Dollars 
($100.00) or Fifty l>ollars ($50.00) cash in lieu thereof to be de¬ 
posited with the Clerk: 

It is ordered that Fifty Dollars ($50.00) of the Two Hun- 
35 dred and Fifty dollars ($250.00) already deposited with the 

Clerk by the Plaintiffs and now remaining unexpended he 
apportioned, applied and taken as the Fifty Dollars ($50.00) cash 
in lieu of the One Hundred Dollar ($100.00) bond for costs fixed 
hv the Court. 

WILLIAM HITZ, 

Justice. 

Have seen: 

WRIGHT, 

Attorney for Defendant. 
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Order Extending Time for Filing Statement of Evidence and De¬ 
signation of Record. 

Filed January 7, 19*25. 


This cause having come on for hearing upon the Motion of the 
Plaintiff to extend the time for filing the Statement of Evidence and 
the Designation of Record and good cause having been shown the 
Court and the parties having consented to the extension, the time 
for submitting and filing the Statement of Evidence and the 
Designation of Record is hereby extended to and including January 
*27. 1925. 

WILLIAM HITZ, 

Justice. 

I consent: 

WRIGHT. 

Attorney for Defendant. 

30 Assignment of Errors. 

Filed January 7. 1925. 


The plaintiff-appellants having in open court noted an appeal to 
the Court of Appeals for the District of Columbia from the decree 
entered herein on the 15th day of Decemlier, A. D. 1924, as and 
for the assignment of errors, showeth: 

1st. The Court erred in finding that the defendant had not in¬ 
fringed the respective certificates of copyright, as set forth in the 
bill of complaint. 

2nd. The Court erred in not finding that the defendant had in¬ 
fringed the aforesaid certificates of copyright. 

3rd. The Court erred in dismissing the complaint. 

4th. The Court erred in not sustaining the complaint and award¬ 
ing to the plaintiff-appellants the relief prayed for therein. 

Dated: New York. Dec. 31, 1924. 

PERRY B. TURPIN, 
Attorney for Plaintiff-Appellants. 

MUNN ANDERSON A: MUNN. 

T. HART ANDERSON, 

Of Counsel for Plaintiff-Appellants. 

Memoranda. 

January 20. 1925.—Statement of Evidence, Notice and Acknowl- 
edgment, filed. 

March 10. 1925.—Statement of Evidence signed by Hitz, 
•T. in duplicate, filed. 
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Amended Designation of Record. 

Filed March 17, 19*25. 

******* 

Morgan H. Beach, Esq., 

Clerk, Supreme Court of District of Columbia. 

Sir: 

In making up transcript of record on appeal to the Court of Ap¬ 
peals of the District of Columbia, in the above entitled cause, you 
will please include the following: 

1. Bill of Complaint. 

2. Affidavit of Orson D. Munn (taken as Bill of particulars.) 

3. Order making affidavit of Orson D. Munn Bill of Particulars. 

4. Answer of Defendant. 

5. Decree dismissing Bill of Complaint. 

6. Order applying portion of cash deposit in lieu of appeal 
bond. 

7. Order extending time for submitting statement of evidence. 

8. Statement of Evidence submitted, approved and ordered of 
record. 

9. All the exhibits introduced by both parties. 

10. Assignment of Errors. 

11. This designation. 

PERRY P>. TURPIN, 

Counsel for Plaintiffs. 

Washington, I). C., March 17. 1925. 

38 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 37, both inclusive, to 1x3 a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 42140 in Equity, wherein 
Charles A. Munn and Orson D. Munn, co-partners doing business 
under the name and style of Munn <fc Company are Plaintiffs and 
William C. Linton is Defendant, as the same remains upon the file* 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, this 
*25th day of March, 1925. 

[Seal Supreme Court of the District of Columbia.] 

MORGAN II. BEACH, 

Clerk. 


EW. 
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39 In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Mrxx & Company, Plaintiff, 
vs. 

William C. Lixtox, Defendant. 

The above-entitled cause came on for hearing before Mr. Justice 
Hitz, one of the Judges of said Court, at 1 :30 o'clock P. M., Monday, 
December 1st, 1024. 


Appearances: 

Mr. T. Hart Anderson and Mr. P. B. Turpin, for the Plaintiff. 

Messrs. Wright A Ershler, for the Defendant. 

Albert If. Hopkins. called as a witness on behalf of plaintiff, testi¬ 
fied in substance as follows: 

The business of Munn & Co. is now conducted bv Orson D. Munn 
who is here present in court. 

The witness was shown a book marked Plaintiff’s Exhibit A. and 
stated with regard thereto that it was published by Munn & Co. in 
1012: and that he manufactured and marketed the book. 

The book was then offered in evidence as Plaintiff’s Exhibit A. 
The exhibit was objected to bv counsel for defendant but a ruling 
thereon reserved pending argument of a motion to exclude the testi¬ 
mony. 

40 The witness Hopkins proceeded with his direct examina¬ 

tion, testifving that what he meant bv his testimonv that 
he manufactured and distributed books like Plaintiff’s Exhibit A, 
was that the manuscript was delivered to him by the author: they 
consulted as to the form it should take—“I afterward had the type 
set and the plates made * * * a book printed and bound, and 

then I distributed it’’ according to the system or ‘‘plan I got up.” 

The book was printed by the A. II. Kellogg Co. in New York 
City—the type was set up by Kellogg—the plates were made by the 
Reilly Electroype Co.—the photographs were made by the Nat'onnl 
Photo Engraving Co. These firms were all located in New York 

Citv—the work was done in New York Citv. The first edition was 

%. T # * 

10,000 copies—these were sold—some given away to interested parties 
but most of them sold at 25c each. In 1912 or the beginning of 
1913, “I remember printing four editions, which were identical, of 
10.000 each.” Mr. Woodward was the author of the book. 

On cross-examination bv Mr. Wright, the witness testified that 
he was not the author of any part of the book; that he did not have 
offices with Mr. Woodward. Woodward’s office being at 23rd Street 
and the witness’ office, or the office of Munn Co. and the Scientific 
American, with which he was associated, at Franklin Street, the dis¬ 
tance between the two offices being approximately two or three 
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miles. He visited 'Mr. Woodward's office possibly three or four 
times and maybe live times. 

The direct examination being resumed, the witness testified that 
be obtained the manuscript, Plaintiff’s Exhibit A, from Mr. Wood¬ 
ward ; that before he obtained the manuscript lie had seen 
41 it in Woodward's office perhaps three to five times—“when I 
was there of course he went over the manuscript with me." 

At this point there was offered in evidence on l>ehalf of the plain¬ 
tiff, the certificate of copyright for Plaintiff's Exhibit A, received and 
marked as Plaintiff’s Exhibit B. 

The witness resuming was shown a book marked Plaintiff’s Ex¬ 
hibit I). which he states is a book of infringement of trade marks 
written bv Orson I). Mimn. lie manufactured that book also, caus- 
ing the type to be set, the electrotype plates to be made, and the 
book to be printed and bound—and tbe book was made by tbe same 
people, tbe A. H. Kellogg Co.; tbe electrotype plates were made by 
tbe Reilly Electrotype Co. 

Plaintiff’s counsel offered in evidence Plaintiff ’s Exhibit E, being 
a certificate of copyright of Plaintiff’s Exhibit I). 

The witness Ilopkins resuming on his direct examination stated 
that the first edition comprised 10,000 copies, all of which were sold; 
that there were subsequent editions of 5,000 each which were dis¬ 
tributed gratuitously. 

On cross-examination bv defendant’s counsel tbe witness testified 
that be bad nothing to do with the distribution of Plaintiff’s Ex¬ 
hibit I>, but that he knows thev were distributed because thev were 

% * 

brought to the office and sent out; that he saw them when they were 
going out and knew all about it “as one will in a ease of that kind,” 
but that be bad no campaign of distribution as be bad with the first 
book—the books were brought into the office of Munn <fc Co., Broad- 
wav A’ Franklin Street, New York,—the witness was located in that 


office. 

42 Concerning the manuscript about which the witness had 

testified, he said that he went up to Woodward’s office where 
Woodward delivered it to him. The witness was then in the office 
of Munn & Co. and is still connected with that office in the capacity 
of associate editor of the Scientific American—he is an employe of 
the Scientific American Publishing Co.—at the present time he has 
nothing to do with Munn & Co.’s office. 

At the time he obtained the manuscript from Woodward, the 
witness did all the manufacturing for Munn & Co., that is. all of 
their literature; a part of his time was devoted to Munn & Co. and 
a part to the Scientific American—he had a desk in their office—was 
on their payroll—his title was associate editor of the Scientific 
American. 

The witness repeats that he manufactured books for Munn & Co. 
and that a part of his pay for services rendered to Munn & Co. was 
charged to Munn & Co.; when the offices were located at 361 Broad¬ 
way, Munn <fc Co. and the Scientific American were all together and 
he had a desk there in Munn & Company’s office. He spent a great 
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deal of time there when he had ‘‘a thing of 11 1 is kind*’ and when they 
did not have anything of the kind ho did not spend so mueh time. 

“When the inanuseript was in final shape it was delivered to 
1110 *’ by Mr. Woodward at his office on 23rd St. The witness had seen 
it before it was in final shape at Mr. Woodward’s offiee. 

By “manuscript” the witness means not that it was written by 
hand but it was typewritten—“It was all printed”—“it was all type¬ 
written.” 

43 The witness was not given bv Woodward any of the cuts 

which appeared in the hook with the manuscript hut was g'ven 
material for the making of the cuts—“l made the cuts.” 

By “material” the witness means, drawings, labels and material 
of that kind that go to make line cuts or half tones. Witness’ 
memory is quite definite concerning the condition of the cuts which 
were given to him by Mr. Woodward—one was a box of domino 
sugar—“we stripped off the cover and I made my cut from that.” 
As to the other cuts appearing in the hook, some were labels ami 
some were drawings. Witness does not remember any other part 
of the manuscript in print other than in typewriting. 

Witness collaborated with Mr. Woodward onlv as far as manu- 
factoring—“lie was the author ami I was the manufacturer; two 
totally distinct things. Of course, he would consult me how to re¬ 
produce the illustrations and that soil of thing, hut I was not con¬ 
sulted about the literary part of it. 

Plaintiffs Kxhibit A was the first of all the editions with which 

witness had to do—of that there were four editions all alike with 

the exception of the bindings—“we afterwards could not get this 

cartridge paper and we changed to another color, a yellow. I think 

that was about the fifth edition.” The vellow was not the first 

* 

edition : the grav was the first. 


Exhibit I) was copyrighted in 1913 and 1914: it has a gray bind¬ 
ing—the yellow edition preceded that—the yellow edition was an¬ 
other book. 

Defendant’s Exhibit A is a copy of the yellow edition : it was gotten 
out under witness’ supervision : it was much cheaper and “we begun 
to give it away when we put it in this form.” 

44 The witness was shown Defendant’s Exhibit 2 and stated 

that he had known of that book prior to the publication of 
the Munn Co. book. Mr. Woodward had given him a copy of it 
while lit was preparing the Munn & Co. book. This was on the 
first or second visit which the witness made to Woodward and it was 
before any book at all had been made for Munn fc Co. lie did not 
look over the book to a great extent—“just glanced at it.—my interest 
was on the mechanical end and not the literary end.” lie repeats 
that he did not look at the book given him by Mr. Woodward. De¬ 
fendant’s Exhibit 2. to any great extent; that he may have looked 
it over for 10 or K> minutes. Asked for what purpose, he answers, 
“Well. I liked to look at those things at that time to help me in 
bookmaking: I looked at that just as I would hundreds of other 
things, and I do yet.” Woodward handed the witness a copy “as 
you would anything you have a lot of.” He gave witness another 
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book at the same time that related to the census of the United States. 
Witness thinks this was about the second visit he paid to Wood¬ 
ward’s office. lie could not say that Defendant's Exhibit 2 is a well 
known book amongst patent and trade mark and copyright lawyers. 
Witness had nothing to do with the making of the Thompson book. 
Defendant’s Exhibit 2. 

On redirect examination, counsel for plaintiff offered in evidence 
Plaintiff’s Exhibit E, certificate of copyright. 

The witness Hopkins explains that what he means to indicate by 
his answer, “I made that book.” is that there is some one person who 
is charged with all the details of manufacture. 

The cross-examination of the witness being resumed by defendant’s 
counsel, the witness states concerning the arrangement of the book— 
“The literary—what I call the literary arrangement was given 

45 me by Mr. Woodward and I put it in typographical foini, 
that is, I indicated to the printer what size type he should 

use and saw that those sizes were followed, and saw that proofs were 
sent to Mr. Wodward for correction, and when everything came back 
the book was printed in due course.” As to the general arrange¬ 
ment of topics, chapters and the like, that was done by Mr. Wood¬ 
ward for Munn & Co. 

At this point the redirect examination of the witness was resumed 
by plaintiff’s counsel. 

The witness was shown a book marked Defendant’s Exhibit 1. and 
it was suggested that the book be marked Plaintiff's Exhibit 1. 
Woodward deposition. The witness identified this l>ook as being one 
published by Munn & Co. which was one of the editions that followed 
along, and is one of that edition to which the witness had referred as 
using a different paper from the cartridge paper. 

The book was then offered in evidence bv plaintiff’s counsel as 
Plaintiff’s Exhibit 1, with the explanation that it was introduced in 
evidence at the taking of the Woodward deposition. Tin* Wood¬ 
ward deposition was also offered in evidence by the plaintiff. 

The witness’ attention was directed to a book marked Plaintiff’s 
Exhibit F, which he recognized and describes as “a continuation of 
Trade Marks and Trade Names from Mr. Orson Munn’s book on 
Trade Marks and Trade Names and Unfair Competition in Trade.” 
The book was published by Munn Co. in 1915. The witness did 
the same in connection with the publication of that book that he had 
done with the other two books. 

In the publication of this 1915 book the use of red ink was found 
to be too expensive and he changed everything to black ink 

46 “and the two were combined and printed.” The type was 
set and the printing done by the A. II. Kellogg Co. in New 

York. 

The book was offered in evidence as Plaintiff’s Exhibit F. There 
were quite a number of editions of that book distributed gratuitously. 

Plaintiff’s Exhibit (i was offered in evidence, being the certificate 
of copyright for Plaintiff’s Exhibit F. 

The witness was then further cross-examined by defendant’s 
counsel. 
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Concerning the last two exhibits, Mr. Woodward did not give the 
witness the manuscript for those—“We used the ones we had— 
there was no change at all/’ 

In answer to questions propounded by counsel for plaintiff, the 
witness stated that when Exhibit F was printed Woodward was the 
author of the original book when that was published. 

At this |>oint plaintiff's counsel offered in evidence Plaintiff's Ex¬ 
hibit C, the defendant's alleged infringing publication, calling at¬ 
tention to the admission in the defendant's answer as to the printing 
and publishing of books like Exhibit C; whereupon the witness 
Ilopkins was excused. 

Testimony of Orson D. Munn. 

Orson D. Munn was called and sworn as a witness on behalf of 
plaintiff, and on direct examination testified as follows: 

Name. Orson D. Munn, 41 years of age, resides at 277 Park 
Avenue, New York: publisher of the Scientific American; sole mem¬ 
ber of the firm of Munn & Co. and a member of the firm of Munn, 
Anderson Munn. Sole surviving member of Munn <f: Co. 

47 on the death of his partner, Charles Allen Munn. on the 3rd 
day of April, 1024. The firm of Munn <fc Co. was composed 

of Charles Allen Munn and Orson I). Munn. 

At this point, counsel for plaintiff offered to produce a certified 
copv of the Iyiist Will and Testament of Charles Allen Munn for tin* 
purpose of showing that Orson I). Munn, the surviving plaintiff, 
is now possessed of the interest formerly owned by Charles Vilen 
Munn in Munn A Co. and the Scientific American Publishing Co. 
It appearing that the sole purpose of the offer was for changing the 
plaintiffs in the present suit, the defendant's counsel agreed that he 
would take the witness’ word. 

Mr. Munn's attention was called to Plaintiff's Exhibit I), and la* 
stated that it was published in 1912 by Munn Co; that the material 
was furnished by Mr. Woodward who was associated with the .1. 
Walter Thompson Advertising Company in New York. Mr. Munn 
engaged Mr. Woodward to prepare the book; in that he was repre¬ 
senting Munn ^ Co. 

As the result of negotiations with Mr. Woodward, he submitted 
material for a book on trade marks. He was paid for it. There 
were several editions published by Munn <t Co. The first edition 
was sold for 25^ a copy, and the other editions were given away 
gratis because they were published cheaper. It was by the instruc¬ 
tions of the witness that the book was copyrighted. 

Witness was shown Plaintiff's Exhibit G. and stated that that 
was “a subsequent edition including Mr. Woodward's material and 
material prepared by me.” Upon further examining Exhibit D, 
the witness says, “no. I am wrong about this book. This is a hook 
that simply has decisions in it I think. This has not got any 

48 of Mr. Woodward's material in it. I will have to correct my 
answer." He says the work in that book was his, pointing 

out that the original material were the titles and explanatory para- 
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graphs that precede the decisions. The witness gathered the deci¬ 
sions from the Trademark Reporter, the Federal Reporter and other 
hooks on trade marks and unfair competition, collecting and com¬ 
piling, classifying and arranging for publication. 

The witness stated that Mr. Hopkins knows more about the num¬ 
ber of editions that were published and distributed than he does. 
The witness knows it “is a hook that was given away to business men 
and sent to all our clients.” 

The business of Munn & Co. is that of patent solicitors and has 
been in existence since 1846. Munn & Co. does a very large amount 
of trade mark work, soliciting patents and trade marks in the United 
States and foreign countries. The trade mark business done by 
Munn & Co. is nearly double since 1912. 

“Q. To what do you attribute that increase in trade mark busi¬ 
ness? 


“Mr. Wright: I object as irrelevant and immaterial. 

“The Court: Overruled. He may answer. 

“Mr. Wright: Exception. 

“A. 1 attribute that to the hook.” 

Munn & Co. has offices at 239 Rroadwav, New York City; Wash- 
ington. I). C.; Los Angeles: and San Francisco. They have had 
New York offices ever since the business was started, long before the 
witness became connected with it. The business was founded bv the 
witness' grandfather. 

Mr. Hopkins, the witness who preceded Mr. Munn on the witness 
stand, is associate editor of the Scientific American and has 
19 been in charge of the manufacturing for Munn & Co. As 
the two businesses have l>een associated since 1845 or 1846, 
the manufacturing to be done for Munn & Co. is turned over to 
someone in the Scientific American, and Mr. Hopkins is in charge 
of the Scientific American manufacturing business. When Munn 
A: Co. has any work of this kind to be done, it is turned over to 
the Scientific American, by which arrangement we get better prices. 

By “manufacturing” witness means buying paper, making con¬ 
tracts with the printer, having plates made, having binding done, 
and everything that is customarily done in connection with the 
publication of magazines or books or pamphlets. 

The Scientific American publishes books as well as the periodical 
known as the “Scientific American.” 

Plaintiff’s Exhibit C. the defendant’s book, was shown to the wit¬ 
ness. He remembers that the book was called to his attention but 
does not recall the circumstances and does not remember whether it 
was by Mr. Turpin or Mr. Clark. Mr. Turpin is connected with the 
Washington office and Mr. Clark is connected with the firm of Munn, 
Anderson & Munn. The witness is a partner in the firm of Mi.nn, 
Anderson & Munn. 

On cross-examination by defendant’s counsel, Mr. Munn testified 
that Munn & Co. are not the owners of the Scientific American and 


have no interest in it—the Scientific American is a separate company 
entirely—it is incorporated. 

The witness owns the majority of the stock in the Scientific 
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Concerning the last two exhibits, Mr. Woodward did not give tlie 
witness the manuscript for those—“We used the ones we had— 
there was no change at all.” 

In answer to questions propounded bv counsel for plaintiff, the 
witness stated that when Exhibit F was printed Woodward was the 
author of the original book when that was published. 

At this }K)int plaintiff's counsel offered in evidence Plaintiff’s Ex¬ 
hibit C, the defendant's alleged infringing publication, calling at¬ 
tention to the admission in the defendant’s answer as to the printing 
and publishing of hooks like Exhibit C; whereupon the witness 
Hopkins was excused. 

Testimony of Orson D. Munn. 

Orson D. Munn was called and sworn as a witness on behalf of 
plaintiff, and on direct examination testified as follows: 

Name. Orson D. Munn, 41 years of age, resides at 277 Park 
Avenue. New York: publisher of the Scientific American; sole mem¬ 
ber of the firm of Munn & Co. and a member of the firm of Munn, 
Anderson & Munn. Sole surviving member of Munn 6: Co. 

47 on the death of his partner, Charles Allen Munn, on the 3rd 
day of April, 1024. The firm of Munn & Co. was composed 

of Charles Allen Munn and Orson I). Munn. 

At this point, counsel for plaintiff offered to produce a certified 
copv of the I>jist Will and Testament of Charles Allen Munn for the 
purpose of showing that Orson I). Munn, the surviving plaintiff, 
is now possessed of the interest formerly owned by Charles Mien 
Munn in Munn & Co. and the Scientific American Publishing Co. 
It appearing that the sole purpose of the offer was for changing the 
plaintiffs in the present suit, the defendant's counsel agreed that he 
would take the witness’ word. 

Mr. Munii's attention was called to Plaintiff's Exhibit I), and he 

stated that it was published in 1912 by Munn 6c Co; that the material 

was furnished bv Mr. Woodward who was associated with the J. 

% 

Walter Thompson Advertising Company in New York. Mr. Munn 
engaged Mr. Woodward to prepare the book; in that he was repre¬ 
senting Munn 6c Co. 

As the result of negotiations with Mr. Woodward, he submitted 
material for a book on trade marks. He was paid for it. There 
were several editions published by Munn 6c Co. The first edition 
was sold for 2o<* a copy, and the other editions were given away 
gratis because they were published cheaper. It was by the instruc¬ 
tions of the witness that the book was copyrighted. 

Witness was shown Plaintiff's Exhibit G. and stated that that 
was “a subsequent edition including Mr. Woodward’s material and 
material prepared by me.’’ Fpon further examining Exhibit 1>, 
the witness says, “no, I am wrong about this bonk. This is a book 
that simply has decisions in it I think. This has not got any 

48 of Mr. Woodward's material in it. I will have to correct my 
answer." He says the work in that book was his, pointing 

out that the original material were the titles and explanatory para- 
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graphs that precede the decisions. The witness gathered the deci¬ 
sions from the Trademark Reporter, the Federal Reporter and other 
looks on trade marks and unfair competition, collecting and com¬ 
piling, classifying and arranging for publication. 

The witness stated that Mr. Ilopkins knows more about the num¬ 
ber of editions that were published and distributed than he does. 
The witness knows it “is a book that was given away to business men 
and sent to all our clients.” 

The business of Munn & Co. is that of patent solicitors and has 
been in existence since 184b. Munn & Co. does a very large amount 
of trade mark work, soliciting patents and trade marks in the United 
States and foreign countries. The trade mark business done by 
Munn & Co. is nearly double since 1912. 

“Q. To what do you attribute that increase in trade mark busi¬ 
ness? 


“Mr. Wright: I object as irrelevant and immaterial. 

“The Court: Overruled. lie may answer. 

“Mr. Wright: Exception. 

“A. I attribute that to the book.” 

Munn & Co. has otlices at 28:1 Broadway, New York City; Wash¬ 
ington. I). C.; Los Angeles: and San Francisco. They have had 
New York offices ever since the business was started, long before the 
witness became connected with it. The business was founded bv the 
witness’ grandfather. 

Mr. Ilopkins, the witness who preceded Mr. Munn on the witness 
stand, is associate editor of the Scientific American and has 
49 been in charge of the manufacturing for Munn & Co. As 
the two businesses have been associated since 1845 or 1846, 
the manufacturing to be done for Munn & Co. is turned over to 
someone in the Scientific American, and Mr. Ilopkins is in charge 
of the Scientific American manufacturing business. When Munn 
A’ Co. has any work of this kind to be done, it is turned over to 
the Scientific American, by which arrangement we get better prices. 

By “manufacturing” witness means buying paper, making con¬ 
tracts with the printer, having plates made, having binding done, 
and everything that is customarily done in connection with the 
publication of magazines or books or pamphlets. 

The Scientific American publishes books as well as the periodical 
known as the “Scientific American.” 

Plaintiff’s Exhibit C. the defendant’s book, was shown to the wit¬ 
ness. He remembers that the book was called to his attention but 
does not recall the circumstances and does not remember whether it 
was by Mr. Turpin or Mr. Clark. Mr. Turpin is connected with the 
Washington office and Mr. Clark is connected with the firm of Munn, 
Anderson & Munn. The witness is a partner in the firm of Munn, 
Anderson & Munn. 

On cross-examination by defendant’s counsel, Mr. Munn testified 
that Munn <£ Co. are not the owners of the Scientific American and 
have no interest in it—the Scientific American is a separate company 
entirely—it is incorporated. 

The witness owns the majority of the stock in the Scientific 


C. A. MI NX ET AL. VS. WILLIAM C\ LIXTOX. 



American Publishing Co.; he owns ;i little over .">0% and his sister 
owns the balance with the exception that Mr. Hoffman owns five 
shares and the witness’ brother-in-law has a few shares. 

:>0 Munn & Co. is not interested in the Scientific American 

publication. Witness is a member of the firm of Munn. 
Anderson A: Munn whose business is law. The firm of Munn, Ander¬ 
son & Munn has entirely different offices from Munn & Co. The 
partners in the firm of Munn, Anderson A: Munn are ‘‘Mr. Anderson, 
nivself. Col. Wise here in Washington, and Mr. Brockford” 
(Brachvogel). 

The witness has been personally active in the practice of the trade 
mark branch of his profession since 1907 when he came out of 
college. It is hard to say where the witness got the idea of having 
a hook published by Munn A: Co.—a trade mark book. lie may have 
seen the hook published by the .1. W alter Thompson Company, De¬ 
fendant's Exhibit 2. published in 1911. lie thinks that was prob¬ 
ably the book ho saw—he saw some book and thought that it s-ould 
be a good thing for Munn A: Co. to get one. The Thompson book 
is the only one he remembers to have seen. 

On redirect examination, Mr. Munn testified that none of the 
members of Munn. Anderson A: Munn has any interest in Munn & 
Co. or the Scientific American, with the exception of himself. 

The witness was then excused. 

Thereupon Mr. Wright and Mr. Anderson read the deposition of 
W. E. Woodward. 


lh position of lb. K. Woodward. 

The deposition of W, E. Woodward was taken pursuant to stipu¬ 
lation of counsel, at No. (it) W est fiSth Street, on the 11th day of 
November, 1924. 

There was present representing the plaintiff, Albert J. Clark, Esq., 

and representing the defendant. Wilbur F. Kellogg, Esq. 

.“1 The witness was duly sworn, and on direct examination 

testified that his full name was W\ E. Woodward, residing at 

<>0 West (»Sth Street. New York: that he was 45) years of age, and 

was by occupation a writer. Among other books, the witness has 

written two novels recently, one called “Lottery*’ and the other 

• « 

called ‘‘Bunk.’* He has written a great many hooks for advertising 
and one thing or another, “and this trademark book” (indicating). 
He wrote one trademark book for J. Walter Thompson Company, 
advertising agents, and one for Munn & Co. The witness produced 
and identified the book written by him for Munn A: Co. 

The book identified hv the witness was offered in evidence and 
marked Plaintiff's Exhibit 1. 

Witness wrote Plaintiff s Exhibit 1 in 191*2. He worked on it 
off and on about three months: the original manuscript was type¬ 
written. “I write by hand and my secretary typewrites it.” lie 
does not know what became of the original manuscript. He was 
authorized to write the book for Munn A: Co. by Orson D. Munn. 

Tie had written a book for Thompson which attracted a great deal 
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of attention and Mr. Munn wrote him a letter; they had a lot of 
conferences at lunch, etc. Mr. Munn told him he wanted a hook 
as different as possible from a text hook; he wanted it treated in a 
popular manner; as he thought it had never been treated before. 
Witness does not remember what he got for writing the book—he 
has foregotten it—it was a cash payment. 

When he started to write this book for Munn <fc Co. he read over 
other works on trade marks; “at that time * * * I was very 

V 

familiar with the trademark business, because I had spent a year 
with the Thompson Company” hut “now I don't know anything 
about trademarks.” 

52 The Thompson Company “were specializing on the thing, 

and so I had read a great deal, and in writing this hook 1 read 
more, too, but, remember that 1 was already prepared on trade¬ 
marks.” lie took notes of what he read and familiarized himself— 
“and I wrote the hook.” lie expressed what he read in his own 
phraseology—“where T did not think there were eases where there 
were legal decisions which had to he quoted verbatim, and other 
things that I put in quotations.” 

The trademarks appearing in 'Plaintiff’s Exhibit 1 were obtained 
in various ways. “Let me look at the book.” (Witness examines 
l»ook.) “This hook is unique in many respects in that a number 
of these trademarks were created hv the Thompson Company and 
were just taken out of the proofs of advertisements. For instance, 
“Ruberoid”—that was a client of the Thompson Company—and I 
notice in looking through here that a good many of them were. One 
source was that of the Thompson Company’s clients; also various 
other sources. For instance, there are some trademarks here of 
porcelain. I got that out of a hook on porcelain. 1 was interested 
at that time in rare china. 1 got it out of that. * * * E\erv 

title in this entire hook was composed by me." 


“Q. 24. Will you kindly refer to the trademarks on page 4, com¬ 
prising six characters, which you sav are trademarks which you ob¬ 
tained from a book on porcelain. Did you obtain these six trade¬ 
marks in a unit or did vou assemble those six trademarks as shown 

% 

on page 4? 

By Mr. Kellogg: The question is objected to as calling for a con¬ 
clusion. 


“A. To the best of mv recollection I assembled these, hut it has 
been a long time, and so 1 say ‘to the best of my recollection’ I got 
these out of different places. I will explain why 1 did that. I think 
I assembled those because—1 can see now, the hook I got them 
from—I think there were a great many trademarks in the hook 
which would not do, and I went around and picked out those that 
would do. That is the best of my recollection.” 

53 Witness cannot say for certain that lie assembled the cuts 

referred to, but that is the best of his recollection. lie can¬ 
not recall the name of the hook from which he obtained the cuts 
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shown on page 4 of the Munn & Co. hook. “I could look it up hut 
1 haven’t the time.” 

The nine tests of a desirable trade mark, appearing at page 29 of 
Plaintiff s Exhibit 1. the witness is sure were gotten up at a con¬ 
ference in the copyright department of the I. Walter Thompson 
Company. ‘ Everyone in the Thompson agency was greatlv in¬ 
terested in trademarks, and we said, ‘Well, let’s get up the qualities 

of a desirable trademark. What should it he?' We were verv n uch 

% 

in the line of doing that at that time for the reason that in another 
book on advertising gotten up, there was a series of questions as to 
what an advertisement should he. My memory of this is that a great 
many people proposed all kinds of things ami we got them together 
and selected out*’ the nine which witness thought to In* the best. 
That jHirtion of page 9 and the top of page 10 which appears in <mall 
tvpe, witness is of the impression was taken from some legal hook 
on trademarks, hut does not know whether it was or not. 

That portion in small type at the top of page 12 witness is sure 
he obtained from some Patent Office report, and for that reason it 
was placed in small type. The list reading ‘‘for purposes of classifi¬ 
cation,*’ witness rememl>ers well was issued bv the Patent Office in 

« 

that shape. W itness had read over the hook during the last two or 
three days—reminding Mr. ('lark that he had sent witness a copy. 

Witness recognizes his own individual stvle in a good manv cases 
appearing in Plaintiff's Exhibit 1. 

Witness was preparing to sail for Europe at or about the 
54 time he testified, having passage reserved on two or three 
ships, about the 27th of November. 

“(). 38. When vou sav that vou are the author of this hook do vou 

v i » • • 

mean by that that it was composed and written from original sources 
bv yourself exclusivelv? A. Yes. I ll tell vou exactly what 1 mean 
bv that. The subject of trademarks, like any other subject of public 
interest is based on facts, like the history of the American Revolu¬ 
tion, for instance, and is a subject which anyone can become fomdiar 
with if he takes the time and trouble to read. I did that with trade¬ 
marks. I went to the trouble at that time to familiarize myself 
thoroughly with trademarks. Thereupon, I sat down and wrote that 
book, just as a historian would write a history, taking care not to 
quote, not to use the verbiage and words of other authors, except 
where legal decisions were involved, or statutes, or where I quoted 
somebody. Now. it is possible, in writing that book that somewhere 

or other I mav have used sentences here and there written bv oilier 
• • 

people, but if so it bears a very small proportion to the total volume 
of that hook. 

“Q. 39. IV> you recall having used—A. I don’t recall having used 
anything of anyone’s else, but I know enough about writing to know 
that that is done sometimes.** 


Upon cross examination by Mr. Kellogg, the witness Woodward 
testified that he didn't understand what the word “technical** means, 
but that he had written a number of books on advertising and two 
books on trade marks and a number of small books on banking, but 
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docs not consider himself a “technical” author. He is not a mem¬ 
ber of the Bar. 

The matter set forth in the Munn & Co. book does not consist of a 
compilation taken from any authority—“ ‘Compiling’ means in 
literary language, taking from other sources and putting together. 
I was employed by Munn & Co. to write that book, because I was not 
a lawyer. Mr. Munn said “We have a number of men who could 
write a book of this kind, but wo want somebody to do it in popular 
language.’ ” The term “popular language” as used by the witness is 
one that can be understood by the man who has no legal knowledge. 

The witness was authorized bv the J. Walter Thompson 
55 Company in 1911 to writ a hook involving a similar subject. 

It is not a fact that in writing the Munn & Co. book the wit¬ 
ness used the J. Walter Thompson hook—“I can answer that most 
positively because I have the J. Walter Thompson book here and 
in the last three days I have compared them, and the dissimilarity 
is verv marked.” 


“X Q. 47. 1 now hand you a copy of J. Walter Thompson Com¬ 
pany’s book alleged to have been written by you in the year 1911, 
and a copy of the book of Munn & Company, alleged to have been 
written bv vou in the year 1912. and invite your attention to that 
portion of the Munn & Company book starting at the top of page 
9 and reading ‘A certificate of registration remains in force for twenty 
years, and it may be renewed, upon expiration, for like periods of 
twenty years, upon payment of a renewal fee.' I continue my ques¬ 
tion by asking you if you do not sec that appearing on page 20 of the 
Thompson book? A. Sure. I don’t have to read it; of course that 
could be copied and appear in hundreds of trademark books; the 
same words. 


“X Q. 48. I also refer at this time to pages 9 and 10 of Munn A: 
Company's book, the matter starting with the paragraph ‘An in¬ 
dividual firm, or a corporation,’ etc., and ending on page 10 with 
the last paragraph ‘or upon a package, or container of the product/ 
and ask you if you do not find a verbatim statement in Thompson’s 
book, on pages 14 and 15? A. Of course; conventional stuff clipped 
out of any book. 1 don’t consider that original matter at all. 

“X Q. 49. I refer you now to the paragraph on page 11 of Munn s 
book starting “A provision of the Act of 1905’ etc., and reading on 
to the comments preceding ‘this act,’ and ask you if you do not 
find the same matter appearing on page 1(J of the Thompson book? 
A. Yes. It is quoted in both books. 

Concerning the trade mark classification appearing at page 12, 
witness does not recall that it was taken from the Patent Office Trade 
Mark Classification—-but from some Government source. Witness 
does not recall the source of information of the matter presented in 
small type or whether it appeared in that manner in the place where 
he found it. 

“X Q. 53. I refer now to page 12 of the book of Munn A: Com¬ 
pany, to the statement starting ‘An applicant for registration’ and 
reading on to ‘lie seeks to register,’ and ask you if you do not find 
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practically the same matter on page *24 of Thompson’s book? 
50 A. I do. except upon reading it carefully 1 notice that there 
are a number of changes in the wording. For instance, the 
words ‘not only the general* are put in after the word ‘specify’ in 
the Munn book. 

“X Q. 54. I)o you consider these changes to be an evasion of the 
copyright protection of Thompson? A. In answer to that I would 
say that I could have used the entire Thompson book if I wanted 
to, without objection from Thompson.” 

“X Q . 55. In so far as you know. Munn & Company has no 
assignment or license from Thompson to use their l>ook? A. Munn 
A Company had at that time. They had a letter from the Thompson 
Company giving them the right to use all they wanted of the book. 
I wrote the letter mvself on behalf of the Thompson Company. 

X Q. 50. Was this merely an inter-party agreement or was it a 
strictly legal license made of record in the Library of Congress— 
Register of Copyrights? A. No, it was not on record there. 

“X Q. 57. I hand vou Munn A Company’s hook and refer you 
to the top of page 15. starting ‘In the preceding chapter we traced 
an outline* etc. and also refer to the last paragraph starting on page 
20 of Thompson’s hook, and ask you if you do not find that this 


latter paragraph is identical with that of Munn A Company’s para¬ 
graph? A. No. it is not. The Thompson book says ‘In the preced¬ 
ing chapter we laid down briefly the requisites of a valid trademark. 
We shall now discuss these requirements more fully, using specific 
and generally well-known examples of trademarks to illustrate our 
meaning.’ Munn A Company’s hook says ‘In the preceding chapter 
we traced an outline of the main provisions of the Act of 1005— 
the trademark law. We intend to take up in this chapter each clause' 
of the law applying to registration, and show how it works in actual 
practice.’ Those paragraphs are entirely rewritten. 

“X (}. 5(S. You consider those two paragraphs then to set out in¬ 
dividual literary effort. I presume? A. Yes. 

“X Q. 50. Then you possess two different styles of writing. Mr. 
Woodward? A. I posses several styles of writing. 

“X Q. (SO. And you are able to recognize those styles of writing 
from any other writings. I presume? A. No, 1 am not always. 

“X Q. 61. Referring to Munn A Company’s book, at the top of 
page 1(>. that portion of the sentence reading ‘a bouquet of 
flowers * * * would be called ‘Bouquet Brand and ask you if 

this is an original literary effort with vou? A. 1 don’t know 

“X Q. 62. Y on wrote the book. A. I don’t know whether it is 
or not; probably is. hut I am not sure. It might be identically like 
that in the Thompson book for all I know. 

57 “X Q. 63. As a matter of fact is not that from the Thomj>- 

son hook, page 33. starting: ‘The Latent Office has held that 
in an interference between two trademarks’ and ending ‘applied to 
the same class of goods, that the marks were identical in meaning’? 
A. In answer to that I would say that these two statements, the 
one in Thompson’s book and the one in Munn A Company’s hook 
deal with the same facts. They are different in wording but there 
is a certain resemblance in it, at that. 
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“X Q. 64. Then I suppose you consider the usage of this para¬ 
graph in Munn A Company’s hook as over a similar usage in Thomp¬ 
son’s book to he a fair and reasonable usage? A. I am not sure 
of that. In. that ease right there if we had not had Thompson’s 
permission that would possibly be considered a violation of Thomp¬ 
son’s copyright. 

“X Q. 65. I hand you now Munn A Company’s book and ask you 
to refer to the matter reading: ‘An interesting example of this 
occurred in the attempt to register the word ‘Navassett’ * * * 

between owners of conflicting marks, and the registration of 
‘Navassett’ was refused accordingly.* I also refer to the fifth nara- 
graph of page 33 of Thompson’s book, and ask you if these two para¬ 
graphs are not practically identical? A. Why, no; they are not. 

“X Q. 66. They have totally different meanings? A. No, they 
have the same meaning precisely, but they are quite different in 
wording. If this in Munn A Company’s book was a violation of that 
paragraph in Thompson's book, a violation of copyright, and was so 
held by a court, it would be impossible ever to write history.” 


In writing the particular paragraphs referred to in the foregoing 
questions in the Munn A Co. book, witness made a fair and reason¬ 
able usage of a common source of information open to the public. 

The caption appearing in red type at the top of page 17 of Munn 
A Company’s book is very similar to the caption appearing on page 
36 of Thompson’s book—mere statements of fact. With regard to 
the matter starting at the bottom of page 17 and ending at page 1<S 
of the Munn A Co. book with the words “and registration was re¬ 
fused,” witness does not know that that is in substance a decision 
rendered by the Patent Office—“I suppose it is. I don’t 
know.” 


Witness was not verv much versed in trade mark law at 
the time he testified although he was at one time. Presum¬ 


ably the information was obtained bv witness from some common 
* • 

source of information open to the public. 

The matter appearing in Munn A Co.’s book, page 13, starting at 
the bottom thereof and ending at page 10, is similar in substance but 
is not identical in wording with paragraph 3 of Thompson’s book, 
page 30;—“In each ease we deal with the same facts in different 
words. Roth taken from the same source.” 


Witness does not know whether the matter contained in paragraph 
2 of page 10 of Munn A Co.’s book, pertaining to a Philadelphia 
candy manufacturer is identical with the published decision bearing 
upon the ease. He does not know whether the paragraph at page 10 
of Munn A Co.’s book, starting with the phrase “Lait de Yiolettes” 
was taken from a decision in trade mark law. 


“X Q. SO. Don't you think that probably your faulty recollection 
here, Mr. Woodward, is due to the fact that you selected these various 
paragraphs from public decisions which were sources of public in¬ 
formation. A. What bearing would that have on my recollection? 
I don’t understand that question. 

“By Mr. Clark: Objected to as being too broad. (Addressing Mr. 
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Kellogg): Do you mean ‘facts’ in the paragraph, or the paragraphs 
verbatim? 

“Mv Mr. Kellogg: Counsel counters here by offering the question 
again, which appears to he very clear. ‘Sources of information’ its 
dealt with here certainly pertain to facts; otherwise it would not be 
law. 

“K Q. 81. I will again ask you if these various paragraphs wherein 
vour recollection is faultv are not verv probahlv mere statements of 
fart taken from sources of public information? A. All of that is 
taken from a public source. All of the facts in the Munn A Com¬ 
pany book are taken from a public source.'’ 


The paragraph on page 10 of Munn A’ Co.’s book, beginning with 
the name “Ilydegrade” and that portion of the first para- 
.'0 graph on page 31 of the Thompson book reading “An example 
of this is ‘Ilydegrade’ *’ are identical in substance but not in 
wording. 

Witness does not know how to answer question as to whether or not 
the similarity in wording of the two paragraphs makes them con¬ 
fusingly similar to each other.—“There is not any confusion, to 
my mind; they are quite different statements of the same fact.” 

The paragraph at the top of page *20 of Munn A Co.’s book and 
the paragraph next to the last on page 37 of the Thompson book have 
nothing to do with each other at all. 

“I don’t see the slightest resemblance except that both concern 
geographical names” between the matter appearing at pages 20 and 
21 of Munn A Co.'s book, beginning “Geographical names, like de¬ 
scriptive terms” and ending in “Gibraltar is registered as a trade¬ 
mark for belting” and the paragraphs 3 and 4 at page 34 of the 
Thompson book. 

The first paragraph at page 22 of Munn A Co.’s book and para¬ 
graph 3 at page 40 of the Thompson book are not similar in wonting 

but similar in substance. Thev both contain a statement of the 

%/ 

same fact. 

The matter in italics at pages 27 and 28 of the Munn A Co. bock 
witness wrote the various captions and did not secure them from a 
common source of information open to the public—“That is original 
with me.” 

The words “A coined word,” “A svmhol,” “A combination of a 

* 

word, or words, and a symbol,” “A portrait.” and various other 
matters in italics on pages 27 and 28 in Munn A Co.’s book are com¬ 
mon English words—“The arrangement there, the designation of 
those classifications are mine.” Witness cannot answer 
60 whether those various words in italics are mere statements of 
the law indicating what might or might not be registered in 
accordance with the trademark law of 19fir>—“These requisites of 
a trademark are details taken from the law: the arrangment is mine; 
and the selections of instances under each head are distinctlv mv 
own. as I recall most vividly, because some of these trademarks were 
created by myself and were used only at that time in the advertising 
columns of the Thompson agency.” Witness did not secure his 
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knowledge with respect to these particular paragraphs on trademarks 
in hulk from the Thompson agency; he secured them “from reading, 
and acquaintance with advertisers and users of trademarks.” He 
was employed at the time by J. Walter Thompson Company in 1912; 
also in 1911. 

The nine tests of a desirable trademark appearing on page 29 of 
Munn <fc Co.'s book are original with witness. He never heard of 
the book of Clowrv Chapman. “My memory about these nine ques¬ 
tions is that they were gotten up not entirely by myself but by other 
people including myself in the J. Walter Thompson Company at 
a conference where everybody was asked to bring lip all the requisites 
of a good trademark, and thirty or forty questions were brought up, 
and as a result of a selection these nine were selected. That is the 

best of mv recollect ion.” All of these nine tests mav not have been 
*. %/ 

strictly original with him but may have been suggested by employes 
of .J. Walter Thompson Company. 

Witness does not remember whether he read the Reports of 1912 of 
the United States Trade Mark Association. 


The book called “Trade 


Mark* 


Trade Names and Unfair Com¬ 


petition” published by W. E. Richards of New York City—“that 
title is very unfamiliar to me. and although 1 mav have seen it I 
don’t think I ever did.” 


(>1 Witness had never heard of Lecture No. fi of Clowrv Chap¬ 

man, published by the Alexander Hamilton Institute of New 
York City. lie never saw the book entitled “Value of Trade Marks,*’ 


published and circulated bv Victor .1. Evans it Co. 


“X Q. 107. I refer you at this time to page 15 of the booklet by 
Victor .1. Evans & Co. and ask that you compare that matter on that 
page, identified as the “Nine Tests of a Desirable Trade Mark” with 
the nine similar tests to l e found in Munn A Company’s book and 
.1. Walter Thompson Company’s book, and state whether or not you 
believe them to be similar. A. Can vou tell me when this book was 


published? Ry Mr. Kellogg: Not just yet; we are not in a position 
to. A. I will sav it is identical. 


“X Q. 108. Do you believe that should the various works of 
Richards, Chapman, the United States Trade Mark Association and 
Victor J. Evans & Co. contain matter with respect to tests of trade¬ 
mark value that some of this particular matter might have been 
suggested to the various employes of J. Walter Thompson Company 
at the conference vou have hereinbefore referred to? A. I don’t 


know. 


‘ X Q. 109. Then it is possible that these tests in their substance 
weie not at all original with those employes or persons associated 
with the J. Walter Thompson Company? A. Tn answering that I 
will answer it indirectly. When 1 finished the Munn ifc Company 
book all in proof, I kept it for two or three weeks and had a most 
exhaustive search made to find if anything in it appeared anywhere 
else. I mean in verbatim. I did not make all of that research my¬ 
self but I had some assistants do some and I did the rest. We did 


not find it anywhere else. If those questions appeared elsewhere 
I am unaware of it.” 
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Witness had access to the New York Public Library and the 
technical library of the .1. Walter Thompson Company—“They had 
quite a library.” 


“X Q. 111. Don’t you believe it probable that those answers 
might have been in those libraries when they were broadcasted all 
throughout the country? A. Well, I will answer about that. You 
mentioned dowry Chapman's Lecture No. b. Now about some 
things 1 am not clear, but I am utterly and absolutely clear on that. 


I never read anything in my life about, that, and in my life I never 
heard of Victor .1. Kvans before, until you showed me that book. 


I think W. (J. Richards—I am not sure whether I ever heard of him 


or not. As to Clowry Chapman, again, I think he wrote a book on 

trademarks. I believe I have seen it. but I never heard any lecture 

%> 

of the Alexander Hamilton Institute." 


l>2 Witness ncognizes tin* name of Clowry Chapman as one 

prominent in trademark and unfair competition law; “at 
least he was. He may be now for all I know.'’ 


“X (J. 1 IT In a previous answer to a question in this cross-ex¬ 
amination you have slid that you did not recall or make use of any 
of your prior knowledge of the Thompson book in preparing Munn 
A: Cmpany’s book. Do you still insist upon an affirmative answer 
in that respect, Mr. Woodward? A. I didn't say so at all, to begin 
with. What I said was this: I spent about a year reading about 
trademarks before I wrote the Thompson book. After I wrote the 
Thompson book I naturally used the same knowledge.” 


In preparing the Munn A: Co. book witness tried to consider the 

•1. Walter Thompson book as having never been in existence. “It 

is not at all apparent*’ from a comparison of the Munn & Co. book 

and the Thompson book that there was seme usage in the Munn & 

Co. book of matter found in the Thompson book. ‘‘It is apparent 

* * * that the same statements are made, but not necessarily 

• 

one copied from the other.” “1 think they are fairly similar. I 
think they are fairlv similar in plan." They may be similar as to 
their mode of presentation “but both of them are very individual 
indeed. They both originated with me; the whole scheme of treat- 
nicnt in those two works." Witness did not make use of the pres¬ 
entation as shown in the Thompson book when he prepared the 
Munn & Co. book. It is not a mere coincidence; “it is more than a 
coincidence. It is the wav mv mind works.” I have stated that I 

V «> 

have several styles of writing. 

X Q. 1*22. Then why did not you use them in preparing the book 
of Thompson and in preparing the book of Munn <fe Company in so 
far as concerns its general form and its general mode of presenting 
trademarks therein? A. As far as the style of writing is concerned. 


nothing could be more dilferent than the style of Munn & Com¬ 
pany’s from Thompson’s. There is some similarity in arrangement 
because mv mind works in that lucid and simple style. This is very 
individual with me; but there is a good deal of similarity, of course. 
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This is written for advertisers and it is to be given away to advertisers. 

Their attention has to he held from the instant vou start out; con- 

* 

sequentlv, in the Thompson 1 ook I wrote as an advertisement 
63 is written. It starts out talking about Shakespeare, etc. But 
the Munn & Company book was to be sold, and is a more 
serious work. The stvle of treatment is wholly different.” 

4 . 4 - 

The reference to Santa Claus in Munn & Co.’s book witness re¬ 
gards as serious. His knowledge of writing would not fit him to 
give an opinion as to what might be considered to be a fair and 
reasonable use of the prior work—“That is a legal matter which I 
am unable to determine.” Witness prepared Munn & Co.’s book 
which was not on copyrights. “You are now asking me a legal 
question. * * * I would rather not answer it, because I think 

I would make an ‘awss’ of myself if 1 did.” 

If Mr. Orson D. Munn in his affidavit said “that the Statutes of 
the United States were original with me, I would say he was in error. 
I did not originate the Statutes of the United States.” 

I was once interested in pottery; I was not particularly interested 
in Derby porcelain; I was interested in other kinds. 

I don’t know whether the publication from which I took the six 

cuts appearing on page 4 of the Munn tfc Co. book was English or 

not. 1 took those marks from some book on porcelain but I don’t 

know what book it was; I have ceased to be interested in porcelain. 

My impression is that the cut at the bottom of page 3 of Munn 

Co s book is a porcelain mark but 1 am not sure. To explain this 

I want to say that when I get through with any class of knowledge 

1 wash it out of inv mind. 

%/ 

Exactly what that is, I don’t know—the legend “Mark used l>e- 


tween 
was a 


1740 


’53.” It means nothing to me; I used it because it 
part of the cut. I copied the cut from a publication in 
whole. I don’t remember the origin of the cut. I don’t know 
64 on what the mark was used; probably it is a porcelain mark. 

It might have been a mark on an old plate. I do not 
lecognize it as the famous St. Cloud trade mark which was the first 
mark to be registered by the French Government. What’s the list* 
of asking me about the letter “4”’ in that trade mark or whether 
it is the name of the directors of a particular Council then conven¬ 
ing—I tell you I don't know anything about it; I don't know what 
it is. 

The cut on page 6 of the Munn & Co. book is from a newspaper 
or a magazine; of course it was not original with me. 

“X Q. 141. It required no effort, in its presentation upon that 
particular page, original with you? 

“By Mr. Clark: The question is objected to for the reason that 
this witness has stated upon the record that these trademarks are 
merely a compilation by himself. 

“By Mr. Kellogg: Counsel apparently has forgotten the witness’ 
testimony in bulk. The witness has testified that lie has been 
associated with the advertising office of the .1. Walter Thompson 
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Company, and that a number of the trademarks in this hook were 
originated bv the J. Walter Thompson Company with whom he 
was employed, and as summing up the situation generally, admits 
that he has a somewhat comprehensive knowledge of trademarks. 
“Bv Mr. Clark: I think vou misunderstood the witness. The 

t % 

witness wanted to eonvev when he said that certain trademarks were 

%> _ 

made by the .J. Walter Thompson Company, that they were made 
for the manufacturers who used the marks. 

“By Mr. Kellogg: The record stands. 

“A. 1 will explain the record if you want me to.” 

The Old Dutch Cleanser mark has appeared in their advertise¬ 
ments ever since they have had advertisements. 1 do not know 

that the cut is widelv used in the Dominion of Canada bv the Old 

• •/ 

Dutch Cleanser organization. 


At this point the defendant offered in evidence Defendant’* Ex¬ 
hibits 1 and 2—“Trade Marks, Trade Names” and “Things to 
Know About Trade Marks.” Mr. Kellogg invites the attention of 
the court to the fact that that matter, including words. 
(>."> sentences and paragraphs underlined in red and black in 
the J. Walter Thompson book is found verbatim in the Munn A 
Co. book—Exhibit 1 : that the matter underscored in black and 
red ink lines in Munn A Co. book (Exhibit 1) will be found in 
the Thompson l»ook (Exhibit 2). 

Upon redirect examination Mr. Woodward testified that lie was 
the author of Defendant’s Exhibit 1 : that in the passages which 
he has compared in the Munn A’ Co. book and the J. Walter Thomp¬ 
son l>ook the facts were obtained from a public source and reduced 
to the witness’ own expressions in both books; he obtained the 
facts from a public source but not the text verbatim. 

The witness examined the hook alleged to have been published by 
Victor J. Evans and points out that tin* date of publication is not 
given; it is his impression that it was published since 1912 when the 
Munn A Co. book was published, because on the title page of the 
Evans hook the New York office of the Evans Co. is given as the 
Wool worth Building. In 1912 when the Munn & Co. book was 
written the Wool worth Building was not completed or ready for 
occupancy. 

Referring to the .1. W alter Thompson book, Defendant’s Exhibit 
2, and the Munn A Co. hook, the witness states there were a num¬ 
ber of eases where there seemed to he a verbatim resemblance. In 
most case's there was nothing verbatim at all; in cverv case the 
similarity was only in the subject matter treated. 

The witness was then further cross-examined and states that he 
did not base his opinion as to the date of publication of the Victor 
•T. Evans hook on the picture of the Wool worth Building alone hut 
on the fact that the book appeal's to indicate that Victor -J. Evans 
has an office in the Wool worth Building. It has occurred 
6t> to witness that tin* Victor .1. Evans Co. might have had 
more than one edition of that particular book—I was re- 
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ferring to the statement on the title page. What you say may be 
true—this may be a later edition where he put in his New York 
office. 

The witness was then examined further on redirect, and stated 
that what he meant was that he obtained certain facts mentioned 
from a fair and reasonable source. 

Upon recross examination when counsel for defendant pointed out 
to Mr. Woodward that his last answer was a mere presumption, he 
states: “I understood him to ask me if I took the facts or the sul>- 
jcct matter from a public source. Now the subject matter is the 
subject of trademarks. I did not take that from any source; I 
took it out of mv own head. The facts connected with trademarks 
I took from public sources.’’ 1 won’t say that I did not employ 
the subject matter of a previous publication pertaining to trade 
marks and unfair competition—“I will deny that to the best of 
my recollection 1 did take the text. The text is different from the 
subject matter. I did not take the text of Munn & Company’s 
book from any previous publication. The subject matter is trade¬ 
marks.” 

IT R. X Q. ir>:>. You have further qualified your answers in that 
vou first stated that vou have taken vour book knowledge from facts; 
then from subject matter; then from text. For purposes of clarity 
I now ask you whether or not any portion of Munn & Company’s 
book forms the text of another book, or forms any part of* the text of 
another book? A. I have covered all this in a number of questions 
asked mo before. I merely repeat what I have said before. To the 
best of my knowledge and belief the textual matter of Munn S: Com¬ 
pany’s book is my own creation, with the exception of Statutes, 
matter quoted, and legal decisions. That covers it.” 

Upon further redirect examination the witness was asked whether 
lie recalled taking anything from any other source verbatim and he 
answered—‘‘I don’t recall. 1 have said to the best of my knowledge 
and belief. I will say that I do not recall having done it.” 
f>7 This closed the deposition of Mr. Woodward. Accompany¬ 

ing the Woodward affidavit is a certificate of George II. 
Emslie, detailing the facts in connection with the taking of the de¬ 
position. 

While the deposition of W. E. Woodward was being read to the 
court, an adjournment was taken until Tuesday, December 2. 1924 
at 10 o’clock A. M. 

The hearing in the above-entitled cause was resumed at 10 o’clock 
A. M. December 2, 1924, pursuant to adjournment. 

Present: 

All p. uties as heretofore noted. 

The reading of the deposition of W. E. Woodward was completed. 

Thereupon counsel for plaintiff inquired of counsel for defendant 
whether he would admit that the defendant, prior to the filing of 


6—4314a 



42 


C. A. MUXX ET AL. VS. WILLIAM C. LIXTOX. 


the bill of complaint and since 1013 or since the issuing of plain¬ 
tiffs copyright certificate. Exhibit E, published, printed, circulated 
and distributed the book known as Plaintiff’s Exhibit C. Mr. 
Wright admitted that that was a fact insofar as it related to Plain¬ 
tiff's Exhibit C with the name “William C. Linton” printed on the 
cover; that it is a publication prepared, printed and circulated by the 
defendant throughout the I’nited States. 

Whereupon counsel for plaintiff announced that his prima facie 
case was closed. 

Whereupon counsel for defendant renewed his motion to strike out 
the evidence submitted bv the plaintiff because of the absence of 
necessary averments in the bill of complaint and facts to which the 
evidence was relevant. Counsel for defendant also moved dismissal 
of the complaint on the ground that there was no evidence 
(>S which would enable the court to find that the defendant had 
copied any part of the plaintiff’s book, and on the further 
ground that the evidence shows that the plaintiff’s book was copied 
from the Thompson lx>ok, contending that the Thompson book was 
a common source of information. 

The motion was extensively argued hv counsel for both parties and 
the court denied both motions reserving exceptions to defendant. 

Thereupon the defendant called as his first witness. 


Frank T. Fuller, who was dulv sworn and examined bv Mr. 

« *• 

Wright on direct examination. 

Fuller testified in substance that he was a resident of the District 
of Columbia and an attorney-at-law, having been in active practice 
for about two years. Before that he was in the printing and publish¬ 
ing business in Washington. 1). C. lie knows Mr. Linton, the de¬ 
fendant; has done printing for him at various times for over a year. 

11 is attention was directed to Plaintiff's Exhibit C, the Linton 
book, and he stated it is similar or somewhat similar to a book which 
lie printed for Mr. Linton—“but it does not look like the book we 
printed.” He does not think that it is the book: he is not sure of it, 
but it does not look like his work. 

11 is attention was called to Defendant’s Exhibit A and he stated 
that that was printed by the firm of which he was manager. Con¬ 
cerning the printing of Defendant’s Exhibit A, he says he was 
notified by his brother, a salesman, to see Mr. Linton with reference 
to an estimate for the printing of that book. lie called on Linton 
and they went over the manuscript. He submitted a dummy, 
til) meaning a blank book made up along the lines of the Linton 
book without any printing on it. and an estimate of the 
quotations for which they would undertake to print the book. 

The manuscript was a typewritten copy on legal size paper. He 
is practically sure that most of it was double spaced because he took 
that into consideration at the time—“the fact that the copy was 
good.” 

Concerning the cuts which are in the Defendant’s Exhibit A. 
“Originallv thov came to us as advertisements in magazines. A lot 
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of them were in colors. They lm<l apparently been selected by some¬ 
one without knowledge of the reproduction of cuts or reproductions 
of illustrations, and they were of various sizes * * * some very 

large but a small copy was to be made of them, and others were 
small and a copy of the same size was to be made, and l told him if 
we worked from that wo would have to make individual cuts of each 
one, though if ho could draft them in the size they were to be 
produced proportionately and so we could get a clear cut without re¬ 
touching the negative, it would save him considerable in the ex¬ 
pense. ” lb* therefore sent to us on drafting paper in drafting ink- 
blaek-ink the illustrations shown. “We put them together in sheets 
and had them photographed at one time and then mounted on a 
metal block and cut up. There were a number of cuts in the book, 
and the minimum price on each cut is $2.50 so by grouping them 
we saved a considerable amount of money in the handling of the 
cuts.” In each instance a drawing was brought for making the cut; 
no book of Munn Co. such as Defendant’s Exhibit 1, was sub¬ 
mitted to Fuller, and he stated that he had never seen such book nor 
anything like it. Nothing of the kind was displayed to him in his 
conferences with Mr. Linton or anyone representing him. 
70 “We submitted to him types which we had. We only had 
about two styles of type. We were magazine publishers 
* * * and we submitted one of these magazines to him, show¬ 

ing him what face of type we carried on the linotype machines, and 
he adopted that face of tvpe.” 

My recollection is that we printed one edition of 20,000 copies— 
only one edition was printed while I was with the plant—I left there 
about two years ago. Does not believe that more than one edition 
was printed. Practically all of mv dealings were had with Mr. 
Linton personally; on one occasion l think I talked with Mr. Kellogg. 
Mi*. Kellogg is present in court and was identified by the witness. 

Mr. Kellogg did not display a book like the Munn <fc Co. book. 
Witness had never seen that book or anything like it. “We had no 
guide to go by.” 


Whereupon the witness was submitted for cross-examination. 
Upon cross-examination by plaintiff’s counsel, witness testified. 


Plaintiff’s Exhibit C was not printed while the witness was with 
the printing concern. Witness compares Plaintiff’s Exhibit C and 
Defendant’s Exhibit 1. 

While examining it Mr. Wright interposed to say that he pro¬ 
posed to offer proof to show that Plaintiff's Exhibit C which was first 
shown to the witness, was printed in Montreal. Canada. The first 
edition of 20,000 copies printed by the witness was in the Spring of 
1022. He does not know just when they were delivered but thinks 
it was between April. May, June or around there. When printing 
those 20.000 copies of Defendant’s Exhibit A in 1922, Mr. Linton did 
not give witness Plaintiff’s Exhibit C to follow. 

71 (Note: It is agreed by counsel for the respective parties 

that the book which has been referred to as Plaintiff’s Exhibit 
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1 and Defendant's Exhibit A is th: book which was introduced 
in evidence by the plaintiff at the time Woodward’s deposition was 
taken, at that time marked Plaintiff's Exhibit 1.) 

He is certain of that because everything would have been different 
‘*if we had standing copy like that” (Plaintiff’s Exhibt C) to 
follow. We had to prepare type and galley, and when those cuts 
came we had to reset them for runarounds. The cuts looked like 
advertisements from magazines—“some of them were colored and 
they'were of various sizes.” The manuscript was entirely type- 
written. The dummv was made about the time the /estimate was 
submitted—before we had done any printing or typesetting—before 
we had the contract. We prepared the dummy to try to get the 
work. The dummy showed nothing except blank papers approxi¬ 
mately the size and kind of paper and style. 

Mr. Linton did not show me at our original conference any book 
—“I have never seen that hook, nor anyone like it.” 

“Q. Will you say that he did not give you at that time that 
particular printing as shown on page 2 of the book and its cir¬ 
cular background? 

“Mr. Wright: I object to that on the ground that no such thing 
is pleaded anywhere as violation of the copyright. 

“The Court: 1 overruled the objection and allow you an excep¬ 
tion. 

“Mr. Wright: Exception. 

“A. I am practically certain that this print here in this form 
was not given to me. I am practically certain of it. 

Q. You say ‘practically certain? A. Yes, sir. That would not 
reproduce well, and the printer has to take the responsibility for 
clear reproduction. 

I am not a practical printer; I have managed a plant for a number 

of vears. 

« 

72 “(J. 1 call your attention to a rectangular figure at the 

right hand margin of page of Plaintiff's Exhibit A at a 
legend marked ‘Cscd between 174(W>3.’ I call your attention 
to a similar cut appearing in the same position at the right hand 
margin edge of page 1 of Defendant's Exhibit A. and I will a^k 
you how* that cut was presented to you at the time you got the 
manuscript from Mr. Linton. 

“M r. Wright: I object to the question as assuming a fact which 
is not in evidence, that they are in the same position. 

“The Court: Overruled, and you may note an exception. 

“Mr. Wright: I will ask for an exception also on the other 
ground, that there is no such thing pleaded here as a violation 
of copyright.” 

The cut came to me from an engraver. Linton did not give 
us the cuts; he gave us copy to follow. I am not able to recall 
what the copy was in this case. The copy, as I have said, came 
to us in miscellaneous form—“I told him they were drafted in 
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black and white in order to be used, and they later came to us in 
black and white/’ 

“Q. Are you prepared to say that Mr. Linton did not give you 
that in printed form mounted on a sheet of paper? A. Let me get 
that question again, I want to get this thing right. 

“Q. It is a simple question. A. Xo. it is not a simple question. 
You ask me whether- 

“Q. (Interposing.) Do you remember whether that was a printed 
picture that had been cut from some other book and mounted on 
a piece of paper and submitted to you by Mr. Linton? A. If it 
was a printed paper, it looked to me like drafting paper, because my 
recollection at this time was that everything was in black and white 
capable of being reproduced. 

“(}. This is in black and white? A. That is true, but this could 
have been reproduced from that particular one. I do not know 
whether it was or not, it could have. 

73 “Q. Right on that point, your testimony as a printer is 

that the picture shown on page 1 of Defendant’s Exhibit 1, 
might have been reproduced bv photo-lithographing bv making a 
copy of the same picture as it appears on page 3 of Plaintiff’s Exhibit 
\ 9 

“Mr. Wright: lie does not say about that. 

“A. As to Exhibit A I am not able to say. 

“(}. The question is whether you can say as a printer that it 
might have been. A. As a printer-—it. was a photo-engraving 
job but could have been reproduced from that. 

“Q. Will you look at the two pictures and compare them and give 
the court the benefit of your opinion as to whether or not the cut 
shown at the right of page 1 in Defendant's Exhibit A is a reproduc¬ 
tion by some photo-lithographic process or otherwise from the same 
cut as it appears on page 3 of Plaintiff’s Exhibit A? 

“Mr. Wright: I object to the question on the ground that it 
is a question of opinion. lie can tell as well as anybody else. 

“Tlie Court: I overrule the objection and vou may reserve an 
exception. 

“Mr. Wright: I will reserve an exception. 

“A. As an opinion, I would say that it was either reproduced 
from that illustration or that illustration was used for the prepara¬ 
tion of copy for this cut to be made; that is, used by means of 
some enlarging or drafting process—I do not know the name of it, 
because they are quite similar. 

“Q. And upon what do you base that opinion which you just ex¬ 
pressed? A. On the fact that the contours of the various letters 
and their form correspond very closely. 

“Q. They are identical, aren’t they? A. They are practically 
identical/’ 

Witness’ attention was called to the cut in the upper lefthand 
corner of page 1 of Plaintiff’s Exhibit A and a similar picture on 
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page 2 of Defendants Exhibit A. and lie was asked whether 
he recalls in what form the picture in Paintiff’s Exhibit A was 
presented to him at the time lie produced Defendant's Exhibit A. 
Witness answered “Well, from a comparison this could not have 
been reproduced.” 

74 It was noted that the picture was upside down in the book 

Defendant’s Exhibit A as compared with Plaintiff’s Exhibit 
A. which witness characterized as a “printer's error.” He says he 
does not recall how it was reproduced except that it came to him 
in clear black and white print, apparently drafted. The two pictures 
are of approximately the same size and embody the same number of 
figures: “(Question) the difference is that in Plaintiff’s Exhibit A 
and Defendant’s Exhibit A the pictures are reversed.’’ Answer. 
“The cut is upside down.” 

At this point Mr. Wright interposed the following objection: 

“Mr. W right: 1 object that this line of cross examination he con¬ 
tinued for any length of time, because the matter now under in¬ 
quiry is one that was not in direct examination: that is undertak¬ 
ing to make out some phase of the Plaintiff’s case by cross examining 
this witness on a subject not brought out on direct examination. 

“Mr. Anderson: 1 am trying to find out what this manuscript was 
from which this witness operated, and he testifies that certain cuts 
were brought to him and it seems to me that 1 am entitled to show 
him these cuts and ask him as to his recollection on it, and also as 
a practical printer whether the cuts were produced from the pictures 
in the Defendant’s book as prepared by the Defendant. 


“The Court: I overrule the objection. 

“Mr. Wright: We reserve an exception.” 

(Witness:) 1 do not recall any printed clippings coming to us. 
I made strong objection to them when we first went over the copy. 
Some of them we re advertisements at first and we turned them down, 
at least I sent them back telling him why they could not be re¬ 
produced: I sent all of them back. A number of the cuts of the 
pictures which were given to me in the first interview were probably 
suitable for being reproduced. My idea in sending them back was 
to get them all in shape for clear reproduction—“He could have sent 
back to me some that 1 had sent him back, but I did insist 
To that they all come to me in capable shape—in proper shape 
for reproduction.” I could not tell you whether Mr. Linton 
gave me a printed clipping of that picture: that has been two years 
ago and I handled any number of books. I do not remember whether 
it had any red printing in connection with the cut; “we handled it 
all at one time and it was just a job.” 

Witness’ attention was called to the picture representing the trade¬ 
mark of the Old Dutch Cleanser on page 6 of Plaintiff’s Exhibit 
A and page “> of Defendant's Exhibit A. 

Mr Wright interposed to state that he wanted his objection to all 
of this evidence and inquired whether he need repeat it all the time. 
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The Court advised him that was not nccessarv and that he could have 
his exception. 

Witness does not recall how that Old Dutch Cleanser picture was 
given to him by Mr. Linton—“They all came to me at one time, and 
I pent it all back at one time and they came hack again all at one 
time.” “When we first got the prints, as I recall, a good many of 
them were clipped from publications or magazines and so forth.” 


At this point as a result of a colloquy between Mr. Wright and 
Mr. Anderson, it was admitted by Mr. Anderson that the duck picture 
which appears at page 4 of Plaintiff’s Exhibit A and page *2 of De¬ 
fendant’s Exhibit A is not to be found in the defendant’s book, 


Plaintiff’s Exhibit C. I cannot say whether the picture shown in 
Fig. 6 dr on page 3 of Defendant's Exhibit A was a reproduction of 
some photolithographic or other process of the same picture on page 


(3 of Plaintiff’s Exhibit A because “that is a standard thing and 


identical from any cut like it." They are practically the 
70 same size but in photoengraving you nearly always reduce 
to sharpen. “In other words, the greater the reproduction 
the most sharply cut. 

Regarding individual illustrations. “I am not in a position to pick 
them out and say just exactly how they came to me in the first in¬ 
stance. We did not use those. In the second instance, those that 


were black and white and of proper size for reproduction might have 
been returned, but a great many, and mv recollection is that all, 
were put on Bristol board on a group or in sheets of Bristol board, 
so that we could produce them all at the same time, and make a copy 
of a great many at one time.” Those that were mounted on Bristol 
board were drafted—“four or five one right under the other’’ “and 


they came back and we stuck them up on sheets and sent them to 
the engraver.” There were a number of printed pictures in the first 
proof which was submitted; clippings from other works—advertise¬ 
ments. I call them advertisements because “they would cut out the 


whole bottom of a page, and I recall one, the Saturday Evening Post, 
they just tore off a leaf of the Saturday Evening Post, and they 
thought we could do that. In other words, the Carnation Milks, a 
half-page ad., just showing up the can. It could not be used at all." 


Thereupon the cross examination was closed and the witness was 
examined on redirect examination by Mr. Wright. 

On re-direct examination the witness testified in substance as 
follows; Referring to the Dutch Cleanser trade mark on page b of 
Defendant’s Exhibit 1 and on pace 3 of Mr. Linton’s book, the wit¬ 
ness stated: “T would say that this one in Mr. Linton’s book could 
not have been produced from this one on page (> of the one in plain¬ 
tiff’s l»ook and my opinion would be that this one in Mr. Linton’s 
book was not reproduced from that. The shading—if you will notice 
here, a number of small dots in the signature. There are a number 
of small dots. Your Honor, there that if it were reproduced on here, 
those same dots would show up. That letter at the top of the 
77 one on Page 6 which is not in the other, would not be absolute 
proof that this was not the one, because that could have been 
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shut off, either from the copy or from the negative. It is shown in 
one and not on the other. However, the dots in the high lights are 
entirely different. That is, they are different points, and there would 
be no way to eliminate the dots there on this picture if they were 
reproduced upon the same one. You could not cut that out at a 
point like that. They are on the edge and the dots could he cut out. 
Here are a lot of dots indicating a stipple. Mr. Anderson: (Inter¬ 
rupting) I think they are in there too. I can see them. The Wit¬ 
ness: I cannot see them. Question hv Mr. Wright: How about the 
difference here at the top of the left hand curve on the top of page 
<>. where it shows white—different from the one on page 3? This 
side of the can comes up. and the white line comes up in this way? 
Answer: I would not want to sav that cither would not he an 
absolute indication that they were not taken one from another, be¬ 
cause in making the negative the tendency is to close white spaces 
rather than to open them. You cannot get such a sharp cut when 
you make it from an illustration like that, but the only thing that 
leads me to believe that this could not have been made from this is 
the dots here, and the dots are absent from this illustration altogether. 


It shows up on this illustration. The shading under the can was 
apparently made from some other illustration. That is, off-hand. 
However, these dots could have closed up. It is not an absolutely 
conclusive proposition that this here would not have resulted from 
that, because the tendency is. as I say. to make it les- clear by photo¬ 
graphing one from the other, but there is no way to cut out small 
dots like that. 


78 ‘*Q. Turn to page 2 of the plaintiffs book— this is not 

in our book. Your Honor, that duck— on page 3 your at¬ 
tention was called to the lower trade marks on the right hand side 
of the page. Now, the same occurred in Mr. Linton s book. On 
page 1 of his book, might both of those be produced from a common 
original? A. Yes, sir. Yes, that could very easily have been done, 
but the only point 1 make is that the style of lettering used is 
identical, and in redrafting it would have been difficult, in my 


opinion, for a draftsman to so closely copy one from the other. 

“Q. Suppose these were made from a photograph from a common 
source? A. They would show up exactly as they do. 

‘“Q. Isn’t there a noticeable difference in the size and shape of the 


T in the two pictures before you? A. There is noticeable difference. 
The crossmark of the T is longer on the one than on the other. 


‘*Q. And curved in one more than in the other? A. Yes. 

“Q. Turn to page 4 of the plaintiff’s l>ook. the book in your left 
hand, and page 2 of Mr. Linton’s book. Could those two cuts have 
been product from a common source or from a common source or a 
common design? A. Apparently. I was looking them over for de¬ 
tails or slight differences, but they could have been produced from 


a common design. 

“Q. Is there anything to indicate to you whether or not one is 
a reproduction from the other? In other words, whether Mr. Linton 
copied from the other? A. No; there is nothing to tell. 
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“Q. The shading of each symbol is entirely different in his copy, 
isn’t it, from the other? A. There is a noticeable difference. The 
cioss mark there is absent. 

“Q. Look at the cross mark at the head of the crown over the 
symbol D. Isn’t that different? A. Yes, it is different. 

“Q. Isn’t the white of the boundary lines entirely different? One 

is heavier than the other? A. One is heavier than the 
79 other. 

“Q. The same with respect to the crown over the upper D? 
A. Yes. That could have been- 

“Q. (interposing): Is not the position of the semi-colon after 
that entirely different, the alignment of the semi-colon? A. It does 
seem to be different. 

“Q. Sir. A. It does seem to be different. 

By the Court: 

“Q. Could this apparent difference in shading be due at all to 
the difference in the texture of the paper? It seems not to be 
glazed or smooth? A. Neither paper is absorbent. If it was absorb¬ 
ent, it would make it heavier, but the difference in paper would not 
show a difference of weight. 

By Mr. Anderson: 

“Q. If they were traced from this, or vice versa, would one be 
heavier than originally? A. It depends on the man tracing it. 

By Mr. Wright: 

“Q. And isn’t the alignment of the right-hand lower symbol 
quite different from that in the other? One is straight up and 
down and the other is at an angle? A. There appears to be some 
difference in that—not a great difference. 

“Q. But it is a difference which no reproduction by a photograph 
would make, isn’t it? 

By Mr. Anderson: 

“Q. The one I handed him was upside down in your book? 
A That is the same as in the other book. The cross mark is miss¬ 
ing there. 

“Q. The same differences are noticeable, aren’t they, that I have 
called your attention to before? A. Yes. The cut in this book is 
evidently the same one that is in that book. It shows that, but this is 
not the same cut as this. 


80 Bv Mr. Anderson: 

%> 

“Q. Right at this point, before we leave it, do you notice under 
the picture, the upper left-hand eorner of the curve, that there is 
a broken line between what is referred to as the colon? That appears 
in both of them? A. Yes. 

7—4314a 
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**Q. What would that indicate to you? A. That would indicate 
that the copy- 

Mr. Wright (interposing) : I object to that question as irrelevant. 

The Court: Overruled. 

Mr. Wright: Exception. 

“A. It must be part of the trade mark itself. It would indicate 
to me that that break would be a part of the trademark. 

“Q. That would indicate that one of these cuts was made from 
a copy of the other cut? A. No, no more than any other symbol If 
that is a broken line, if the trade mark is a continuous line, and 
they both happen to be broken, it would indicate that they had some 
connection, but if the trade mark is broken like that, thev would both 

V 

certainlv be broken. 

“Q. And then your theory would be that they were both copied 
from the same source? A. That is right. 

By Mr. Wright: 

“Q. Now, with respect to any of these to which your attention has 
been called bv Mr. Anderson, are anv of them that might not wholly 

• • %r 

have been produced from a common original? A. None of them in 
the book. 

Look at page .‘>0 on Plaintiff's Exhibit 1. at the trademark, 
and the same trademark on page 1 of the defendant’s book. Is it 
or not apparent whether that of the defendant is or is not copied from 
the plaintiff’s? A. The Ford trade mark? 

“Q. Yes. sir. Q. There seems to be considerable difference. I 
would be of opinion that it was not. 1 would not say that it could 
not be. 

M “Q. But your opinion is that it was not? The lettering 

underneath is not the same, is it? A. No. it is not. It is clear 
on one and not on the other. 

‘‘Q. Turn now to page 2 s of the Plaintiff’s Exhibit 1, of the 
Sunshine, and comparing that with the Sunshine trade mark of 
the defendant's book on page *17. is there anything in the paper to 
sav that one is not a reproduction of the other? A. It look* like 
the draftsman who drew this one up put in a solid shading whereas 
this fellow put a stipple in. It is a different shading. 

“Q. You would say that one was or was not copied from the 
other? A. No. it could hardly have been copied from the other. 

*‘Q. Could both have been produced from a common source? A. 
It would appear that the original outlets on both are different, that 
the draftsman who prepared this one made a solid shading. In other 
words, he extended the shading to the middle of ibe letter, and here 
it was just at the foot of the letter: in other words. I doubt if it 
could have been produced from the same original drawing. 

“Q. Take the Jello trade mark on page 2-*> of Plaintiff’s Exhibit 1 
and on page 17 of the defendant’s book. A. That is entirely dif¬ 
ferent. 

‘*Q. In what respects? A. Why. the plaintiff's exhibit is a process 
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which fills in the letter bv dots. The defendants cut is made from 
a drawing which shows the body of the letter as a solid. This letter 
is shaded by outlines and this has no lines at all. 

“Q. How about the shape of the letters and the style of the 

letters, aren’t they different? A. The shape and style is entirely 

different. The J hooks around in a different wav from this one. 

«/ 

Q. The cross on the I. at the top and none on this at the bottom, 
and the difference in the capital J, note, is down below the line, with 
a different curl, and the O entirely closed in one and the O open 
in part in the other, and a point in the middle in the one and below 
in the other. A. There is no comparison between the two. 
82 They could not have been made from the same original. 

‘‘Q. Plaintiff's exhibit on page 13 and the defendant’-* on 
page 17 of his book? A. There is no comparison between the two. 
First, the foot shows on the plaintiff’s book. There is a shadow 
throughout the bottom of the plaintiff’s book. The apron is ruffled 
on the defendant’s book and not ruffled on the plaintiff’s. There is 
a stipple over the entire cut on the plaintiff’s book, and this i< not 
done with the stipple process. That is put in there by hand draft¬ 
ing. 

“Q. The point is, could the one in the plaintiff’s book have been 
copied from the one in the defendant’s book? A. Tt could not have 
been. 

“Q. Now, plaintiff’s book, on page 14 and the defendant’s, page 
14. the dog and the talking machine? A. They could not have 
hern produced from the same, because the lettering underneath is 
different. There is more lettering under here (indicating) than 
there is here (indicating). There is another line. 

“Q. The point is. was the plaintiff’s reproduced from the defend¬ 
ant’s? A. Tt. could not have been reproduced from that under any 
conditions. There is no possible way that it could have been. 

“Q. Look at page 27 of the plaintiff’s book and page 31 of the 
defendant’s, Gargoyle. 

Mr. Anderson: Perhaps you mean defendant’s C? 

Mr. Wright: It is defendant’s Exhibit C, on page 31. 

Mr. Anderson: C is the one he printed and A is the one that lie 
did not print. What page is that on in defendant’s Exhibit A? 

The Witness: Tt is on pages 26 and 27 of the plaintiff’s book. 

Mr. Anderson: On page 31 of plaintiff’s Exhibit C. 

The Witness: There is a marked difference in the cuts, the shad¬ 
ing. 

By Mr. Wright: 

“Q. Could the defendant’s have been produced by copying the 
plaintiff’s? A. T do not believe that it could, not without consider¬ 
able retouching. 

S3 “Q. The lettering underneath is different, is it, the words? 

A. You mean here (indicating)? 

“Q. Both ‘a trade mark’ and ‘the trade mark?’ A. That is not 
a part of the cut. We set those captions in type. There is a notice- 
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f)ble difference. It would have to be retouched in several places to 
have made one from the other. 

“Q. Do you recognize this which is evidently a clipping from a 
magazine, marked Exhibit It) in lead pencil, whether or not that 
was originally submitted to you bv Mr. Linton? A. I could not say 
positively that that is the one submitted to me. I got a bunch of 
them in like that, hut I could not say. 

“Q. Did you give them hack to him? A. I turned them all hack 
to him later. I turned all of them hack. 

Recross-examination. 

Bv Mr. Anderson: 

“(). As l understand vour testimonv, you do not recall now 
whether some of those pictures that were obtained by you from Mr. 
Linton were small prints like those you have been examining in 
the hooks before vou? A. You mean the first or the second time? 

“Q. The first or the second time, either? A. The fir^t time T 
did not go over the individual cuts in detail. Some of them came in 
in such poor condition from the standpoint of reproduction that 1 
had them sent hack with instructions that if ho wanted a good look 
he would have to give me more clear black and white print. 

‘‘Q. And then what did he do? A. lie waited for about two weeks 
and we had set all the type and I was in a hurry to get them hack 
so as to have the cuts made and save the recasting of our type for run¬ 
arounds and it took at least a week or two weeks to get them hack 
to u**, and he sent them hack and I sent them to the engraver. 

“Q. The type was all set up then? A. The type was practically 
completed at that time. I believe it was. I think proof had been read 
then. 

S-l “Q. What did you have to follow in leaving the space for 

these captions? A. As I said, I did not have anything. We 
had to set the type in galleys. Are you acquainted with that? 

“Q. Yes. A. And there was no space left for them. 

“Q. There was not? A. Not when we originally set the type. 

“Q. And then you had to rearrange that type? A. We had to 
recast that type to run around those cuts. 

‘‘Q. And what did he give you to show you how he wanted that 
done? A. He just marked opposite our galley proof where he wanted 
the cut. and then he sent us sheets of captions that he wanted to go 
under that cut. 

Mr. Anderson: That is all. 

Mr. Wright: That is all. 

(Witness excused.) 

The Court: We will take a recess until 1:30. 

(Whereupon, at 1 o’clock P. M., a recess was taken until 1:30 

P M.) 
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Thereupon William C. Linton, the defendant, was ealled as a wit¬ 
ness in his own behalf, and having been first duly sworn, on direct 
examination testified that he is a patent attorney residing at 3404 
(»arfield Street, Washington, D. C.; that he has been engaged in 
practice since February. 1906; that he started in business in 1906 
as an office boy; worked himself up, studied late at night, etc., and 
in 191 f was admitted to practice in the United States Fatent Office. 
Since 1911 he maintained an office in Washington until 1916; at 
that time he went to Canada and became a partner of Marion 
So & Marion, patent attorneys, in the Dominion of Canada, in 
1917 a member of the firm died. Tie is still sole owner of the 
firm and at the present time maintains offices in both places, Wash¬ 
ington and Montreal, also Quebec and New York City. In addition 
I have 286 agencies in foreign countries; 30 employes on the payroll 
at least, three assistant examiners of the Patent Office—ten of them 
registered as patent attorneys and lawyers. 

1 opened the Washington office in 1920 after 1 began to accumulate 
a little money in Canada. The first year I did $10,000 worth of 
business in Washington: in 1021 I did about $10,000 to $15,000 


here in Washington; in 1922 I jumped to about $22,000 to $24,000. 
“Since the filing of this suit 1 have suffered great damage all the 


way through: I have lost clients, one client in particular, the Aladdin 
Diamond Co. of Malone. X. V.. in 1921 their business between my 
Canada office and Washington amounted to over $10,000 or $12,000 


for the vear.” Mv Canadian business and Montreal and out of town 
« %. 

business runs anywhere from $150,000 to $220,000 a year, that is, 
Montreal. Since this suit was instituted it has been very low. 


Concerning the preparation of my book—“In 1905 there was a 
trade mark act. and in 1920 another act was passed, which made it 
possible to secure trade marks which were not registerable under 
the 1905 act, this amendment to the 1905 act, in fact the change of 
the act, in some respects, caused considerable confusion, and in 1921 
I suggested to my associate. Mr. Kellogg, that we ought to get to¬ 
gether and prepare a leaflet, a circular, explaining the differences 
between these two acts.’’ The amendatory act was passed in 1920. 

At this point Mr. Wright calls the attention of the court 
86 to the fact that the Munn A’ Co. books were copyrighted in 
1912 and 1913—seven years before. 

Witness resumes. At that time we sent out a few leaflets and 
form letters to take care of inquiries on the subiect; then I had 
Mr. Kellogg write me this book. “Trade Marks, Trade Names and 
Unfair Competition.” Mr. Kellogg was employed hv me at that 
time. Mr. Kellogg started late in 1921 compiling this hook lie 
had the Thompson book; he had the Victor .T. Evans book on trade 
marks: he had Brown on trade marks; he had Mims on trade marks; 
he had Clowrv Chapman on trade marks; in fact lie had mv whole 
library which consisted of mavbe 100 or more books on trade marks. 

Ife did his work in mv office in May—no. April, 1922, he had 
completed the text of this hook. At that time I had a draftsman em¬ 
ployed bv the name of Raymond A. Robic, who is a Parisian, a 
Frenchman; he was an artist and a draftsman, and he suggested that 
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we incorporati in this book cuts of trade marks. This was against 
the wishes of Mr. Kellogg, who was the author of this book, lie 
wanted a book prepared similar to this book over here of Rogers, 
that he eould sell to manufacturers and lawyers throughout the 
country. “Realizing that the sale of such hooks is very limited. 
I adhered to Mr. Bobie’s suggestion and incorporated cuts of 
nationally known trade marks, and I have published up to the 
present time over 100.00 > of these hooks. 1 have distributed them 
gratuitously to attorneys, manufacturers, and anyone who would 
write and impure about them. When we first submitted the text of 
this book to the printer, there were no cuts mentioned to him of 
trade marks. The text—1 have the original text, I have it right 
here, that was sent to the printer.” 

ST These are the very identical sheets. I happened to run 

across them in one of mv old files. 


(The papers referred to were offered in evidence and marked De¬ 
fendant’s Exhibit 2.) 


They were sent to Mr. Fowler at the Service Press, and his estimate 
given in April. 1922, mentions no cuts at all: the f estimate was on 
the hook without cuts. 


(The estimate was introduced in evidence as Defendant’s Exhibit 


22 .) 


The type was set up according to that text without any cuts; no 

mention was ever made of trade mark cuts. Mr. Robic and myself 

got together to get these cuts to illustrate the text. From mv practice 

of 17 or IS vears before the Trade Mark Office and the study of trade 
« * 

mark laws. I know that trade marks have been in use before writ¬ 
ings were made: they were known in China before they were in this 
country, hut they were not used in the sense that we use a trade 
mark today: they were not registorable before the Trade Mark 
Office. Our law of trade marks is based on the English law. and 
knowing from past experience that France and England had adopted 
trade mark laws, trade mark registration bureau long before we, I 
suggested to Mr. Robic, he being a Parisian, a Frenchman, that he 
write to one of our associates in Paris and procure from him one of 
the first known trade marks granted in France. At the same time 
I wrote to Mr. William TI. Porter, now deceased, of Nottingham, 
England, for the first well-known or nationally known, vou might 
saw trade marks of England, and which were registered in the 
British trade mark office. As a result of those two inquiries. Mr. 

Robic received a personal letter from this French patent 
88 agent: his name is on the back, “Eegreliette” of Paris. This 
Utter is addressed to Mr. Robic in the French language. I 
have the letter right before me: I had a translation of the letter 
made, which is attached to the letter. 

(The letter was introduced in evidence and marked Defendant’s 
Exhibit 24.) 
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“With that letter was a photograph of Mr. David, the head of the 
French trade mark department, and it included a photograph or 
reproduction of the first Saint Cloud trade mark used in France in 
1690; it also included a photograph of the cut on page 1 of my 
booklet, known as the ‘St. Cloud Trade Mark’ which was adopted.” 

Witness indicates the cut as being at page 1 in the lower right 
hand corner of Plaintiff’s Exhibit C. Linton’s book. 1 have the 
photograph, or it may not he a photograph, hut whatever it is I have 
the paper that was sent me from France. 

(The paper referred to was marked Defendant’s Exhibit 25 and 
was offered and reecived in evidence.) 

Interrogated by Mr. Anderson, Mr. Linton testified that the Utter 
was addressed to Mr. Robic; Robie is in Montreal; that at the time 
the letter was received the witness had a rubber stamp of Marion 
& Marion, dated May 20, 1922; “this letter was turned over to my 
firm at that time with the debit note of 50 francs, which amount 
was remitted to this agent” for getting that trade mark for me. 

Mr. Wright resumed the question of the witness. 

The paper was attached to the photograph. I got the data for 
the trade mark on page l of my hook from Mr. Robic; he made a 
drawing from this photograph. It came from France and 
89 these drawings were sent to the Service Press, who made wood 
cuts, “and these wood cuts were arranged as vou see them 
here in the book; in other words, it is a reduction, a drawing was 
made from this and then the drawing was reduced to this size here, 
the cut.” 


“Q. Did you not get copy on page 1 of your hook from this paper 
that came to vou from France? A. I did. 

Mr. Wright: \Y e offer it in evidence. 

(The paper referred to was marked ‘Defendant’s Exhibit 25’ and 
and received in evidence.) 


“Mr. Wright: That is the one Mr. Anderson asked about. 

“Mr. Anderson: I object to that, Your Honor, as irrelevant and 
immaterial, not sufficiently proven as to its source. 

“The Court: You mean this paper? 

“Mr. Anderson: Yes, Your Honor. 

“The Court: Have you seen it? 

“Mr. Anderson: The witness testified it was received by a man 
named Robic. 

“The Court: I understood him to say that Mr. Robic was his 
assistant in his office. 

“The Witness: lie is an employe of mine. 


“By the Court: 

“Q. And you paid the hill for it? A. Yes. 



50 


C. A. Ml'NX ET AL. VS. WILLIAM C. LIXTOX. 


‘‘By Mr. Anderson: 

“Q. This carbon copy is supposed to be a translation of that? A. 
A translation of that. 

“Q. It refers to your favor third of April, have you got that letter? 

A. Mr. Robies letter of the 3rd of April? 

90 “Q. Have you got that? A. No, I have not. 

“Mr. Anderson: If Your Honor please, it seems to me it is very 
important that this letter, addressed to the one who sent this exhibit 
to Robic. is quite important. I ask that it be excluded for that reason. 

“Mr. Wright: It may bo. It is not important, I do not care any¬ 
thing about it in our cast*. All 1 wanted to prove is that this came 
from France. I do not care whether it came with a letter or without 
a letter; that after it came from France he copied it. 

“The Court: I will overrule the objection and give you an ex¬ 
ception.’’ 


As the result of the inquiry which I made with the lawyer in 
Nottingham, England, who is now dead, lie sent to me what “looked 
to be a sheet torn out of a hook, or it might have been the records of 
the Trade Mark Office. I have forgotten. I do not have it now; 


1 have lost it; if 1 had known there was ever going to he any 
litigation I would have kept it. All this junk was thrown out. He 
sent me, as I remember, an exact reproduction of these six Derby 
porcelain trade marks.’* They appear on page 2 of mv hook. They 
came from England before I printed my hook and it was from that 
that I had produced the six cuts of the Derby trade marks on page 

2 of mv hook. The Old Dutch Cleanser mark was taken out of 

* 

probably the Saturday Evening Post or Ladies Home Journal, or 
some of these publications, of nationally known trade marks. 

After the preparation of the manuscript I submitted to the 
printer certain trade marks torn out of magazines, books and the like. 
I have a number of them here, identical ones. (Witness produces 
them and they were offered in evidence.) I haven't the Dutch 
Cleanser with me: I have the Oargoyle Oil—the very one that went 
first to the printer. I have the Jell-0 and the Victor Talking 
Machine, taken from the Saturday Evening Post; I also have 
91 (iillette. Sunshine. Coca Cola, Saturday Evening Post, Ben¬ 


jamin Franklin, Educator Shoe, Venus pencils, Cadillac car, 


Borden’s Condensed Milk, 


Ford. Sun Maid Raisins and Baker’s 


Chocolate. They are the only ones that we first sent to the printer; 
he would not accept them because he could not make wood cuts, 
as he called them. Mr. Robic made drawings of each of them. I 


have some of the drawings. 1 can’t say positively whether these 
are the identical ones sent to him (the printer) but they look like 
it to me; they were taken out of the tiles in my office. “The Dutch 
Cleanser I cannot locate”—that is on page 3 of Linton’s hook— 
“That was taken by Mr. Robic from a magazine. Where he got it 
I do not leallv remember.” 


“Q. Up to the time that your hook was printed, had you ever 
seen the Munn & Co. book? A. 1 absolutelv had not. 
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“Q. Any of the Munn publications? Were there any around your 
ofhce that you ever knew of, or any place else? A. No, sir. 

“Q. Have you ever seen one in the possesion of any of your em¬ 
ployes? A. No, sir. 

“Q. At that time, when you were getting out your book, after 
1920, did you know the law, that as it had existed in 1912 and 1913, 
was obsolete and changed by the law of 1920? A. Some parts of it 
were. 

“Q. Did you know that while you were getting out your book? 
A. I did. That is the reason why I got out the book. Munn & 
Company's book contains a lot of mis-statements, mis-statements as 
to law and facts. Why, they would not dare to send that out at the 
time I published my book, it would be misleading the public. They 
say a geographical trade mark cannot be registered. Under the 
1920 act a geographical trade mark can be registered. I will say 
that it has been a custom at Montreal office to write to all 

92 patent attorneys and secure copies of their literature, and in 
1917 I remember distinctly of writing Munn & Company for 

their literature and thev sent me back a little white book, embossed 
on the cover in black, which they called ‘Patents', I believe, and they 
had trade marks in it, and that was the only book they had on tiade 
marks. We wrote to them specifically for their trade mark book. 

“Q. That is not the book that is the subject of this litigation? A. 
No, an entirely different book, had nothing in it at all comparable 
to this book of mine. 

“Q. Proceed now with the history of the publication and dis¬ 
tribution of your book. A. After it was printed I had it copyrighted 
in the Library of Congress, date of publication being July 27th, 
1922, it was registered on August 25th, 1922, in the Library of Con¬ 
gress. 

“Q. When did you begin its distribution? A. Distribution bogan 
just about the 1st of July or the latter part of July, 1922. 

“Q. At the time of its distribution, had you ever seen any of the 
Munn <fc Co. publications that are the subject of their bills? A. I 
had not. 

“Q. Had any of your employes, to your knowledge? A. Not to 
mv knowledge, no. 

“Q. How many copies of your book were printed by Mr. Fuller? 
A. 20,000 were printed, according to this bill here. 

“Q. Where were the others printed? A. The others were printed 
by the Loose Leaf Stationery Specialty Co., Ltd., of Montreal, 
Canada. 

“Q. Where did the print come from from which the Montreal 
edition was printed? A. They set up entirely new type, made new 
cuts. 

‘‘Q. From what? A. Copied from this first book of mine, printed 
in the L T nited States by Fuller. 

93 “Q. How many copies of that were printed, the Montreal 
edition? A. The exact number is around 80,000, I guess, 

at least. 
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“Q. And that, with the Fuller edition, made the 100.000 you 
spoke of having distributed? A. One Hundred and two thousand 
and something, to be correct. 

“Q. Did you distribute these gratis? A. Gratis. 

“Q. I do not think of anything more to ask you, Mr. Linton. You 
l»eing a party in the case, if there is anything you think ought to be 
said, I have no doubt Ilis Honor would be glad to hear it. A. I 
might say that in arranging the cuts in my hook I have used in¬ 
dividual effort, to explain throughout the text of the hook. The 
Saint Cloud mark on page 1, being one of the the first known trade 
marks registered and used in France, the Derby trade mark on page 
2. one of the first to be used in England, the text on pages 1 and 2 
goes into the entire history of trade marks, and therefore I put in 
these two well known old trade marks to illustrate the text. The 
third trade mark put in was Coca Cola. I do not think you will find a 
trade mark in this countrv more nationally known than the Coca 
Cola mark. I consider the Dutch Cleanser and the Ivory Soap next, 
the Victor Talking Machine, then Ford, Kodak, Vaseline. A lot of 


people do not know that the word “Vaseline” is a 
mark. 


registered trade 


“Q. Was that the purpose sought to be accomplished by that 
order of arrangement, the oldest and best known first, and so on 


down through the book? A. On down through the l>ook. I think 
one or two of these are trade marks taken through my office It 
strikes me so. Fussy Willow, 1 know is one taken by Mr. Kellogg 
out of our oflice. I have gone through my book and tried to point 
out similarities between the two books, and I cannot find a paragraph 


or a sentence in my book that is not a part of a statute or code de¬ 
cision that is. which is verbatim in Munirs l>ook or is not verbatim 


in Thompson’s hook. 

“Q. Did you have Thompson’s book in vour office at the time 
Mr. Kellogg was preparing the text? A. I had Thompson’s book, 
like I had Roger’s hook, they go back to older fashions, describing 
the law. thov start with the history, then the Federal Trade 
94 Mark Law. and the chapters are arranged. I have a number of 
chapters in my book that Munn A Company never thought of, 
like the Federal Trade Commission Act. When they prepared their 
book, take the act of 1920, that is in my book ; here is another chapter, 
the Pan-American Convention, they could not possibly have had 
that in their book, because that all came out after their hook was 


published. I have also compared Thompson’s hook with Munn tfc 
Co.’s book, and I have underscored the two books, well, similarities, 
both verbatim, appearing in both books, and yet Munn & Co. is 
trying to claim it is original with them and trying to stop me from 
using something, which, if anybody had the right to do it, it would 
he Thompson. It is all in Thompson’s book; he has a copyright: l 
have the signature here of the registrar of copyrights showing the 
J. Walter Thompson hook edited by Woodward and in the name 
of J. Walter Thompson. 

“Mr. Anderson: We do not question but what Thompson’s hook 
was coprighted. 
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“A. If you sue me for infringement, it should be Thompson's 
book, not Munn's. 

“By Mr. Wright: 

“Q. Did you, in the preparation of your books, or either of them, 
copy anything at all from Munn & Co.’s publications? A. No. sir. 

“Q. I)o vou know of anv employe of vours, or anybody else, who 
did? A. No.” 

When we first started to get up these cuts—“Mr. Robic prepared 
drawings from these cuts that we had, from the photograph, * * * 

from France, from the cut we received from England.” The draw¬ 
ings were first sent to Mr. Fuller to have 20,000 books printed here 
and he made the cuts. I have never seen the cuts after they were 
once made. I saw the drawings of them as we prepared them for 
the printer. I went to Canada to have the larger portion of these 
books printed in 1923, and new cuts were made from the same draw¬ 
ings. Took drawings to Montreal for that purpose; the same ones 
Mr. Fuller had. Asked Loose I>eaf Specialty Co. for these 

95 drawings and they told me they had destroyed them or mislaid 
them and could not locate them. 

On cross examination by Mr. Anderson, counsel for plaintiff, Mr. 
Linton stated he did not say that he conducted 286 foreign agencies, 
but meant simply that they are foreign patent agents with whom 
he does business. 

lie did testify that Kellogg prepared the manuscript and gathered 
the material for the Linton book. Mr. Kellogg is in court and is ex¬ 
pected to testify as a witness; he completed his manuscript for the 
book in April, 1922. I fixed that date because we got an estimate 
from the Service Press dated April 6, 1922, and the typewritten manu¬ 
script was prepared at that time. 

Mr. Robic is available as a witness. He will not testify because 
Linton could see no advantage of going to the expense of bringing 
him down to Washington. He is in Montreal; in Linton’s Montreal 
office. He works for Linton and Linton could have brought him 
down but after hearing Woodward’s testimony in New York relative 
to the cuts, Linton saw no use of bringing him down. 

The 100,000 copies were distributed throughout the United States, 
since May, 1022, to lawyers and manufacturers. 

William II. Potter, the Englishman, has a son carrying on his 
business now. I wrote to him in April, 1922. I have not the letter 
I wrote to Mr. Potter; I destroyed all that old correspondence—there 
might be a copy of it in my files; I have not looked for it; I guess it 
was destroyed. The letter to Potter was written in April, 1922; I 
do not remember the exact date. Mr. Robic was in Washington in 
April, 1922 and we l>oth wrote about the same time. Mr. 

96 Potter died since April, 1922—does not remember the date. 1 
have not looked for that letter myself but have had employes 

look for it and have not been able to find it—personal letters that do 
not amount to business I keep in a jacket in my own desk drawer or 
in a file, and from year to year these files are cleaned out, all personal 


GO 


C. A. MUNN BT AL. VS. WILLIAM C. LINTON. 


matter, nothing relating to business. It was a personal letter to Mr. 
Potter at that time. Since that time I have written to his son, E. H. 
Potter. In writing Potter I asked him to send me one of the first 
known trade marks in England, and especially the first trade mark 
that was registered before the British Trade Mark Office. He sent me 
a copy of what you find on page 2 of my book—I meant to say that 
Potter sent me the group of trade marks described in the note helow 
them as “Derby Porcelain Trade Marks, originating around the 
middle of the Eighteenth Century” as it appears at page 2 of Plain¬ 
tiff’s Exhibit C. That was in 1922. I asked him to send one of the 
earliest nationally known trade marks in England, registered before 
the British Trade Mark Office. I did not ask him to send those 
particular trade marks; I never heard of them until he sent them to 
me. 


“Q. This hook of Munn & Co., in which that picture appears, was 
printed in 1912 and on page 4 appears those pictures, the same 
group of trade marks, and the legend under it in red is, ‘Derby 
Porcelain Trade Marks, originating around the middle of the 
Eighteenth Century.’ Under your group, on the same page is, ‘Derby 
Porcelain Trade Marks, originating around the middle of the Eight- 
eeth Century.’ You have examined those pictures as they appear 
in the Plaintiff’s book since this suit was brought, haven’t you? A. I 
have. 

“Q. Do you not think it is a rather strange coincidence that this 
dead Englishman should pick out for you the identical six early por¬ 
celain trade marks and group them in the same way and send them to 
you, the same way as they appear in Munn & Co.’s book 
97 published in 1912? A. No, I do not. Mr. Woodward testified 
that he took them from a book. Why could not someone else 
do the same thing? 

“Q. They could. A. Yes. I have a book here with the six trade 
marks all together. I can show you a number of books hereon 
porcelain, English books of the St. Cloud and the Derby trade marks, 
and the same arrangement and the same form. It is unoriginal with 
Woodward. He testified it was nothing but a compilation, all these 
trade marks; he picked them from magazines. He said anybody else 
could do the same thing. 

“Mr. Anderson: I object to this argument in answer to my ques¬ 
tions, if Your Honor please. 

“By Mr. Anderson: 

“Q. You do not think it a strange coincidence that this dead 
Englishman, in response to your request to send you the earliest 
porcelain trade marks, should send you that particular six grouped 
in that same way? A. Why, do you say ‘dead Englishman?’ 

“Q. He is dead now and we cannot reach him. A. Yes, but he was • 
not. 

“Q. T cannot reach him as a witness now. that is the reason I say 
that. A. Well, it was nothing strange at all. He tore them out of 
a book; what he sent me was the page of a book, I testified. 


C. A. MUNN ET AL. VS. WILLIAM C. LINTON. G1 

“Q. He tore them out of a book? A. lie sent me a page of a book 
with these cuts. 

“Q. Where is it? A. I told you I cannot locate it in my files. 

“Q. And you do not regard it as being a strange coincidence that 
the legend under those two pictures, as it appears in Munn & Co.’s 
hook and as it appears in yours* is identically the same language? 
A. I did not write the legend under there. 

“Q. I am not asking you about that, I am asking you whether you 
do not think it is a strange coincidence you getting the legend from 
this Englishman? A. No, it is not a strange coincidence. 

98 Why, Woodward copied from a book, why could not we? 

“Q. Do you find that legend in any other book? A. Oh, 

yes. 

“Q. Where? A. The exact legend, you mean? 

“Q. Yes. A. I have not looked for it. 

“Q. You cannot point us to any l>ook that you have here, or any 
printed matter prior to Munn & Co.’s book with that same legend 
and that same picture, can you? A. I guess I could if I wanted to 
look through his books there. 

“Q. It is quite important. A. I do not think it is important on 
account of the testimony of Mr. Woodward. 

“Q. Have you examined the Thompson book carefully? A. I 
have. 

“Q. To know what nationally known trade marks are referred to 
in the Thompson book? A. In Munn & Co.’s book? 

“Q. In Thompsons book? A. Yes, I referred to them. 

“Q. Just which one of these trade marks, or which of the trade 
marks appeared in Munn & Co.’s book, plaintiff’s Exhibit A, are 
to be found in the Thompson book? A. Well, I can say quite a few, 
if I had the books before me. 

“Mr. Wright: Which books do you want? 

“Mr. Anderson: Here is the Thompson book. 

“A. I should* like to have the two that I have underscored. 

“By Mr. Wright : 

“Q. Here is the Thompson book, now you want their book? 

99 A. (referring to books.) Well, Kodak, on page 12, is 
referred to in Munn & Co.’s book, but not a cut of the trade 

mark. Thompson also refers to Coca Cola on page 8; Uneeda Biscuit 
on page 8. 

“By Mr. Anderson: 

“Q. Do not go so fast. We have Coca Cola. A. Uneeda Biscuit; 
Kodak on page 12; page 27 you have Benjamin Franklin. 

“Q. Of whose book? A. Of the Thompson book before me. I 
think Mennen’s trade mark at the bottom of page 27 is in there, 
but T am not positive. 

“Q. Ts that in Munn & Co.’s book? A. I am not positive. I think 
it is mentioned there. 
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“Q. Yes, I find it at page 23. A. Steero on page 22 of Thomson’s 
book is on page 19 of Munn & Co.'s book, identical with it. The 
trade mark on page 41 of Thompson’s book you will find on pages 
30 and 80—no, wait a minute, page 28, I think, of Munn A Co. 

“Mr. Wright: What is that on Thompson's? 

“Mr. Anderson: Page 28 of Munn & Co.’s book? 

“A. Page 28, 1 believe it is. You will now also find the Prudential 
trade mark on page 47 of Thompson’s, on page 27 of Munn A Co.; 
you will also find the Walter Baker trade mark, similar to it, not tie 
same, of course, on page 50 of Thompson and on page 13 of Munn; 
you will find the Oorticelli Kitten trade mark on page 50 of Thomp¬ 
son and on page 38 of Munn. Similarly the Old Dutch Cleanser 
mark on page GO of Thompson. 

“Q. Is that in Munn & Co.’s book, on what page? A. Not the 
same, hut it is one of the Old Dutch Cleanser marks. 

“Q. On what page? A. Page (». On page 73 you will find 
Corticelli Spool Silk mark.—on page 38 of Munn A Co. You will 
find the trade mark liuberoid on page 78 of Thompson and on page 
18 of Munn A Co. I guess von will find some more if you go 
through the book more carefully. 

100 “Q. Well, you find pretty nearly all— A. Practically 

as many in Munn A Co.’s book—in Thompson’s as I have in 
Munn A’ Co.’s. We have all gone to original sources of informa¬ 
tion. and there is bound to be some overlapping when you do that. 

“Q. Who made the selection of cuts to go in your book? A. You 
mean selected the trade marks from which the cuts were made? 

“Q. W ho decided upon the selection of cuts which you embodied 
in vour book, was that vour work or— A. That was mv work; ves, 
sir. 

“Q. Please look at Plaintiff’s Exhibit C. your own book. Your 
testimony is, I understand, that the Coca Cola trade mark, appear¬ 
ing on page 2. also appears in the Thompson book. A. It is not 
identical with Munn A Co., but it is referred to. Co^a Cola, in all 
three books. 

“Q. In vour hook. Plaintiff’s Exhibit C. is there a legend under 
that Coca Cola. ‘A $5,000,000 trade mark?’ A. I do not know what 
you mean by ‘legend.’ That does not appear to he any legend to me. 

“Q. Well, it is there, isn’t it? A. It is a title under there, ‘An 
$8 000.000 trade mark,’ that is not in Munn A Co.’s book. It is 
a title. 

“Q. You have got under your Coca Cola mark the phrase ‘An 
$8,000 000 trade mark,’ have you? A. Yes. Of course, it was worth 
$8,000,000 when we wrote ours. 

“Q. And when Munn A Co. wrote theirs, it was only worth 
$5.000.0o0? A. Yes. It shows we both went to the original source 
of information. 

“Q. Just answer these question* and leave out your argument when 
you are represented by counsel here. 
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“Mr. Wright: I do not think that is a fair retort, because most of 
the questions put have been susceptible to the objection that they 
were argumentative and not questions. 

101 “By Mr. Anderson: 

“Q. The socalled pottery trade mark, appearing at page 1 of your 
hook, ‘Mark used between 1740-53’. vour testimony is that Mr. 
Robic wrote to somebody in France and they sent you a photographic 
picture of it, is it? A. I did. 

“Mr. Wright: And here is the picture. 


“By Mr. Anderson: 

“Q. But you have not got the letter that was written to the French¬ 
man who sent you that photograph? A. I was not interested in 
that letter at all. 

“Q. It might he of interest to know what you wrote for. wouldn’t 
it? or Mr. Robic wrote for? A. I do not care where the in¬ 
formation came from, I went to the source to get it, used the effort 
to get the information. I did not copy it from anybody else. If he 
copied it, that is his hard luck, not mine. 

“Q. What is the legend or descriptive matter that appears under 
the Old Dutch Cleanser Trade Mark on Plaintiff’s Exhibit C, defend¬ 
ant’s book? A. I see a title under that. 

“Q. What is it? ‘A very suggestive and successful trade mark?’ 

A. Whv, sure. 

* _ 

“Q. That is what appears in your hook, also appears in the Munn 
& Co.’s book? A. Why don’t vou take all the trade marks and 
point out the legends under them? 

“Q. I am conducting your cross examination, Mr. Linton, and 
you will confine your remarks to answering my question*. Have 
you got in your book the General Electric Trade mark, does it ap¬ 
pear at page 10 of plaintiffs’ Exhibit C? A. \ have. 

“Q. Now the legend under that, or tlie descriptive matter, does 
that read ‘The trade mark of the General Electric Company, an 
excellent use of initials as a trade mark?’ A. Yes. That is a 
102 very good title. 

“Q. On page 21 have you got the picture of the Masque 
trade mark for Domino Sugar? A. No, I have not any Domino 
Sugar, we have a ‘Sunshine.’ 

“Q. You are not looking at Plaintiff’s Exhibit C? A. Well, there 
is no Domino Sugar in there. 

“Mr. Wright: Where is it, Mr. Anderson? 

“Mr. Anderson: I am asking him to look at Plaintiff’s Exhibit C. 


“A. This is an exact copy of it. 

Mr. Wright: What is the trade mark? 
“A. Masque. No, I have not got it. 
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By Mr. Anderson: 

“Q. Have you got it in your book at all? A. This is the same 
book, the same copy. 

Mr. Anderson: If it is the same copy, I will ask the Court to 
follow this defendant's book. 


By Mr. Anderson: 

“Q. Is it your testimony that the Masque, the Domino Sugar trade 
mark, docs not appear in Exhibit C? A. Not on page 21. 

“Q. Where does it appear? A. At no place in my book, that I 
know of. 

‘‘Q. That is a sufficient answer, if you had done that. A. I told 
you it was not on page 21. 

“Q. On page 22 of your book, do you have the insert note, ‘A 
trade mark consisting of the insignia of the American National 
Red Cross not registerable?’ A. I have, ‘A trade mark consisting of 
the insignia of the American National Red Cross not registerable.’ 

“Q. That is inset? A. That is inset. That is inset in Thompson’s 
book. That is section f> of t he Trade Mark Act. You will find that 
in thousands of books. 

103 ‘‘Q. Of course, but it is insert in your book the same way 

it is Munn’s & Co.’s book? A. It is inset in other books, too. 


Mr. Anderson: If Your Honor please, I wish you would caution 
the witness to answer my questions instead of giving me an argument¬ 
ative answer. 


By. Mr. Anderson: 

V 

‘Q. Have you in your book on page 27, the picture of a man 
standing on a map of the State of Massachusetts, carrying a cane and 
a bucket? A. I have not. 

“Q. That is on page 27 of your book. Appearing under that 
picture do you find the words ‘Bay State Reg., U. S. Patent Office?” 
A. I haven’t it in my book, so I can’t tell you. 

“Q. It is not in your book? A. No. 

“Q. Do you also have under that picture in your book. “A good 
example of the use of a suggestive symbol as a trade mark used in 
connection with the Bay State Brick & Cement cut?’ A. I do not 
know why you are asking me that; I haven't it in my book. 

“Q. You have not the picture in your book? A. No. 

“Q. I thought you said you had the picture . A. I told you I 
had not. 

“Q. I beg your pardon. Do you have the Gillette trade mark 
in your book on page 22? A. I have. 

“Q. And under that trade mark do you have this description, 
‘Within the meaning of the statute this way of presenting the name 
‘Gillette’ is considered distinctive. Note that the device dominates 
the name and puts it into a position relatively of secondary impor¬ 
tance?’ A. I have not everything that is in that. 
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“Q. IIow does it differ? A. I have in mine, ‘Within the 

104 meaning of the 1905 statute/ 

‘‘Q. Otherwise it is the same? A. As far as I can see it appears 
the same. 

“Q. Page 31 of vonr hook, do you have the Everett trade mark? 

A. 31? 

“Q. Yes. A. Which trade mark? 

“Q. Everett, an automobile trade mark? A. No, I have not. 

“Q. Do you have the Rock of Gibraltar trade mark, page 28 of 
your hook? A. I believe I have, yes. 

‘‘Q. In your l>ook, Exhibit C, under the ‘Rock of Gibraltar Trade 
Mark/ do you find this language? 

“ ‘The Rock of Gibraltar’ has long been the trade mark of the 
Prudential Insurance Company. It appears on Prudential policies 
and is used in conventional trade mark form. 

Is that in your book? A. Why, that is in Thompson's book and in 
thousands of trade mark books. 

“Q. It is in your book, isn't it? A. Yes it is known to all trade 
mark attorneys. 

“Q. Under that picture? A. Yes, under that picture. 

In that form? A. Not that exact form. I will say in 
Thompson’s book—that cut is in Thompson’s book. 

“Q. And you have the Thompson l>ook here, liavn’t you? A. 
I have it here. 

“Q. In the Thompson book, which I have, the reading matter 
under the Prudential trade mark is: 

“The trade mark of the Prudential Company.” 

105 “A. I have seen that same title, it is pretty nearly the 
same as yours, I have seen the same title in other books. The 

Prudential trade mark has been in litigation and recognized by all 
trade mark lawvers, therefore tliev write books about it. 

“Q. Your testimony is that you did not copy or did not make 
vour selections from Munn Co.’s book? A. Absolutely. 

“Q. That you were trying to show in your book some well known 
trade marks? A. Nationally known trade marks. 

“Q. Is ‘Winchester’ a nationally known trade mark for tire arms? 
A. Yes. 

“Q. Is ‘Skookem’ a nationally known trade mark? A. I do not 
know. 

“Q. Is ‘Beach Nut’ a well known trade mark, nationally known? 

A Yes, it is, but it would not illustrate anv of the text of mv hook. 

*. _ * 

“Q. Are the words ‘Hung on Hooks and Eyes’ a nationally known 
trade mark? A. I do not know. 

“Q. You never heard of the Delong Hook & Eye? A. No. 

“Q. Is Fruit of the Loom a nationally known trade mark for 
cotton goods? A. I do not know it: have not heard of it. 

“Q. Is Palm Olive a nationally known trade mark? A. It has 
come into prominence after I wrote my book, I think. 
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“Q. Is Regal a nationally known trade mark for shoes? A. Yes. 

“Q. Is Soconv a nationally known trade mark? A. You could 
name 50,000 of them and I could not possibly get all of them in my 
book. 

100* “Q. ‘Royal’ for baking powder, is that a nationally known 

trade mark? A. I think 1 have that in my hook. 

“Q. ‘Fashion Knit*, is that a nationally known trade mark 9 A. 
I do not know ‘Fashion Knit.’ 

“Q. I will ask you to turn to page 0 of your hook and to that 
portion beginning with the words ‘Divested of legal verbiage/ about 
the middle of the page, and ask you to point out. It reads as fol¬ 
lows: If Your Honor will follow Plaintiff’s Exhibit A as I read 
from defendant’s hook. 

‘‘The Witness: Your Honor, you might as well read from the 
Thompson hook, it is the same thing. 

“Mr. Anderson: ‘Divested of legal verbiage, the main provisions 
of the Acts of 1005 and 1920, so far as the features of governing 
registration are considered, may be stated as follows: 

“ ‘A design or wording identical with a registered or known trade 
mark owned and in use by another and appropriated to merchandise 
of the same descriptive qualities, or which so nearly resembles a 
registered or known trade mark owned and used bv another, and 
appropriated to merchandise of the same descriptive qualities as to 
deceive purchasers, or to be likely to cause confusion in the mind of 
the public.’ 

“Where did you get that language? 

“A. Why, I did not get the language at all. Mr. Kellogg wrote 
the book, but I find it all in section 5 of the Trade Mark Statute of 
1005. I find everything, word for word, verbatim, in Thompson’s 
book on pages 14 and 15. Hardly a trade mark writer would not 
put. in Section 5 of the Trade Mark Act, and mv wording under 
here is not identical with your wording, as you tried to point out. 
I refer to the 1905 Act and the 1020 Act. You have made no men¬ 
tion of the 1020 Act. 

“Q. Read on. Mr. Linton, following on page 0 and the top of 
page 10 of Plaintiff’s Exhibit C, you have an insert at the left: 

“ ‘A trade mark is not registerable under the Act of 1005 if it 

• jy 

IS - 

“Is that in vour l>ook? 

% 

“A. No. 

“Q. Now follows: 

107 “ ‘A design or wording identical with a registered or known 

trade mark owned and in use by another and appropriated to 
merchandise of the same descriptive qualities, or which so nearly 
resembles a registered or known trade mark owned and used by an¬ 
other. and appropriated to merchandise of the same descriptive 
qualities as to deceive purchasers, or to be likely to cause confusion 
in the mind of the public.’ 

“Does that appear in your book? 
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“A. I cannot follow it all. 

‘‘Q. The insignia of the American National Red Cross Society; 

“ ‘The flag or coat of arms of any foreign nation. 

“ ‘Any design or picture which has been adopted by a fraternal 
society as its emhlem; 

“ ‘A portrait of a living individual, unless the application for 
registration is accompanied by a written consent of the individual 
whose portrait is used ; 

“ ‘Scandalous or immoral matter of any description; 

“ ‘The flag or coat of arms of the United States, or of any state, 
or of any municipality, or any of the insignia thereof.’ 

“A. I do not find that all in my book, no. 

“ ‘A misrepresentation of the quality, composition, character, 
origin, or nature of the commodity with which it is used. 

“ ‘Any mark which consists merely in the name of an individual, 
firm, corporation or association—” 

You say you do not find it ? 

“A. Not word for word, no. 

“Q. IV) you not find substantially the same thing, arranged in 
sukstantially the same way, stated perhaps in a little different 
language, is that what you mean? A. Yes. Why do you ask me 
that? Mr. Woodward, who was the author of this, said he copied 
from Thompson, and section 5 of the Trade Mark Act, all this 
matter on pages 9 and 10 he copied, or I had to copy in writing a 
book on trade marks. That is the law. 

108 “Q. At the point I pointed out, which is substantially the 

same place in plaintiffs book, you find substantially the same 
information in the same form, is that it? A. In the Thompson 
book too. 

“Q. In the Thompson book too? A. Yes. 

“Q. In the same arrangement and location? A. Practically the 
same location and arrangement. I can show you more that you have 
copied from Thompson than I have, on the same page. 

“Q. Please look at page 14 of your book, in the second or third 
paragraph on that page, and I will ask whether or not what 1 am 
reading from page 11 of the Munn & Go’s hook is not substantially 
the samo thing: 

“ ‘A manufacturing cannot register a trade mark and file it away 
with the intention of using it at some future time. A condition 
of validity is that the mark must not only belong to the applicant, 
but must ‘be used by him in lawful trade.’ An intention to use a 
mark is not sufficient. The use in trade must antedate the applica¬ 
tion for registering. The letter of the law is complied with if a 
single package of the goods with a trade mark affixed is sold in 
interstate and foreign commerce.’ ” 

“A. That does not appear at all in my book. 

“Q. ‘The letter of the law is complied with if a single package 
of the goods is sold in good faith in interstate and foreign com- 
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merce. although the shipment of a sample does not suffice. Those 
who intend to adopt a trade mark should keep in mind that the use of 
a trade mark is limited strictly to one class of merchandise which 
must Ik? the class for which it has been registered/ 

“Those that I have read are from our Exhibit A. Can you point 
to any other place where that appears? 

“A. No, I cannot. 

“Q. Now please look at page 15 of your hook and that list of 
classifications, that appears at the top of page 1*2 in Munn A: Co/s 
book, does it not? A. No. 

“Q. What is that? A. It does not. 

“Q. Wherein does your list of classifications differ from 
100 that? A. List of classification, you say? 

“Q. Yes? A. Yes, that is in my book, in Thompson’s 
book. That was taken from the Trade Mark Act. 

“Q. It follows the matter that I have just read in your book? 
A. Which matter you have just read? 

“Q. About those who intend to .adopt trade marks? A No, 
that does not appear in my book, the matter you have just read. 

“Q. It reads in your l>ook: 

“ ‘Those intending to adopt a trade mark should keep before them 
the fact that the use of a trade mark is limited strictly to one class 
of merchandise which must he the class for which it has been regis¬ 
tered.’ ” 

“I am reading from Munn & Co/s hook now, and read from yours 
before. 

“A. Tliev are not the same. 

“Q. They speak for themselves, Mr. Linton, whatever differences 
there are. A. There is just a question of fact. Any trade mark 
attorney knows those facts. I knew them long before Munn A Co. 
wrote their book. 

“Mr. Anderson: Will Your Honor restrain the witness from this 
argumentative attitude? 

“The Court: Well, gentlemen. I think we have strayed a little 
away from the ordinary method of examining the witness on both 
sides in this case. At the end of his direct examination he was asked 
for a voluntary statement, which he made, and you have asked him 
several questions of a more or less argumentative character calling 
upon him to say whether certain differnees exist. Of course, none 
of us want to prolong this ease. You might make a new start. 

“Mr. Anderson: I am pointing in these interrogatories. Your 
Honor, to matter which we believe have all the ear-marks of having 
been lifted from our book, its phraseology changed slightly. Now 
I do not think Your Honor wants to hear argument on this proposi¬ 
tion at this time: 

“The Court: No. sir. I do not. 

“Mr. Anderson: I am asking this witness to point out, if 
he can, as I read from these two hooks, where other than 
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Munn & Co.’s book he got this particular language and arrangement. 
That is what I am trying to get out of him, and he insists on saying, 
‘Oh, you get it out of Thompson's book, and you get it out of other 
things.’ 

“Mr. Wright: You have not asked him that vet. What vou asked 
him was, whether certain matter you read was in his book, and he 
said no. 

“The Court: Of course the court frequently gets light of value 
from questions and answers, the manner of the witness, and so on. 

1 do not think there is anything before me at this moment to decide. 
If you want to ask him anything more, you have leave. 

“Mr. Anderson: Yes, Your Honor, I have not finished with this 
witness. 

“The Court: All right. 

“By Mr. Anderson: 

“Q. I will ask you, Mr. Linton, as to the paragraph on page 
15 of vour book, reading: 

“ ‘An applicant for trade mark registration is required by the rules 
of practice of the Patent Office to specify not only the general class 
of merchandise in connection with which it is intended to use the 
trade mark, but likewise must state specifically the articles in that 
class under which the trade mark is to he used.’ 

“Now that follows immediately the classification which appears in 
your book. Now following the classification in Munn & Company’s 
hook appears the following: 

“ ‘An applicant for registration must specify not only the general 
class of merchandise in connection with which he intends to use his 
trade mark, hut must state also specifically the articles in that class 
upon which he has used the trade mark which he desires to register.’ 

“A. They are questions of fact put in Mr. Kellogg’s own language, 
and they are not the same in both books. 

“Q. Do you know of any place other than those two books where 
the language in which those facts are stated is so nearly alike as it 
is in those two books? A. If vou read the testimony of Mr. Wood- 

«j 

ward, he said he copied that from some other book. 

Ill “Mr. Wright: I object to that question, because it assumes 
the language is nearly alike. I think that is an assumption 
of fact not justified. 

“The Court: I understood him to sav, ‘So nearlv alike.’ 

“A. Mr. Woodward said they were unoriginal with him, he copied 
from Thompson and from other books. You will find that in thou¬ 
sands of trade mark books. 

“By Mr. Anderson: 

“Q. Mr. Woodward’s testimony would he considered for what it 
is. You cannot take vour statement of what Mr. Woodward testified 
to. A. That is Mr. Kellogg’s way of setting forth the facts or law; 
it is his langauge, not mine. 
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“Q. I ask you again whether you know of any place where that 
fact is stated in language so nearly similar as it appears in these 
two books? A. Yes. 

“Q. Where? A. I told you. 

“Q. Where? A. In Thompson's, and thousands of other trade 
mark books. 

“Q. That is your answer, is it? 

“The Court: Is this Thompson book in evidence? 

“Mr. Wright: Yes, Your Honor, it is in evidence in Mr. Wood¬ 
ward’s deposition. 

“By Mr. Anderson: 

“Q. Just for the moment, do you know whether the aut-or of 
your book got the matter which appears under ‘Penal Laws’, at pages 
58 and 59 of your book? A. Have you finished with your question? 

“Q. Yes. A. Well, Mr. Kellogg is a lawyer, he could identify 
that better than I could. He wrote the book and he was interested 
in- 


“By Mr. Wright: 

“Q. Look at it and say what it is? A. It is just a verbatim copy 
from Sections 10*23 and 10*24 of the New York State Penal Code, 
then it ends up with the law of the District of Columbia. 

11*2 “By Mr. Anderson: 

“Q. Do you know that to be a fact? A. Why, I did not write the 
book, why ask me? 

“Q. .Then you do not know it? A. I did not write it. Why 
should I know it? I know thev are in there, ves. 

“Mr. Wright: You do not claim you can copyright an act of 
Congress, do you? 

“Bv Mr. Anderson: 

“Q. What is your testimony? That you do know that is copied 
from the penal sections of the code of the State of New York? 
A. I did not copy it. 

“Q. Do you know it was copied from them? A. No, I cannot say. 

“O. Oh, vou do not know? A. I cannot sav. Why don’t vou 
ask Mr. Kellogg, he is the one who wrote it. I did not. 

“Q. Mr. Kellogg may have his day, perhaps—you say he is 
going on the stand? A. Pick out a paragraph or a sentence verbatim 
and maybe it can he done. 

“Q. Is that yoilr suggestion to me. Mr. Linton? A. Yes, and 
if it is not in Thompson's book- 

“Mr. Anderson: I thank you, but I do not care for any suggestions 
from vou. 
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(Thereupon the further hearing of the above-entitled cause was 
adjourned to December 3rd, 19*24, at 10 o’clock A. M.) 

The Court met at 10 o’clock A. M., pursuant to adjournment. 

Appearances: Same as heretofore noted. 

Whereupon William C. Linton resumed the stand for further 
cross examination. 

By Mr. Anderson: 

“Q. You have one of your hooks labeled Exhibit C in your hand, 
have you? A. Yes, sir. 

113 Q. Mr. Linton, I am going to read from page 14 of your 
book, marked Plaintiff’s Exhibit C, and I call attention at the 
same time to the matter which appears at page 11 of Plaintiff’s Ex¬ 
hibit A: 

“A manufacturer cannot register a trade mark and file it away 
with the intention of using it at some future time. The statute re¬ 
quires of the applicant that the mark must be used by him in lawful 
trade. Also, the use in interstate trade must antedate the application 
for registration. The letter of the law is complied with if a single 
package of the goods with the trade mark affixed is sold, in good 
faith, in interstate or foreign commerce, although the shipment of a 
sample does not suffice. Those intending to adopt a trade mark 
should keep before them the fact that the use of a trade mark is 
limited strictly to one class of merchandise which must be the class 
for which it has been registered.” 

I will ask you where you obtained that part T have just read 

Mr. Wright: I object to the question on the ground that no¬ 
where in any of the pleadings is any such matter as this alleged to 
have been copied, and therefore 1 take it the question is irrelevant. 

The Court: I overrule the objection and note an exception. 

Mr. Wright: We note the exception. 

A. I find words in the English language in both hooks which are 
statements of law and fact. In this book I find these statements 
of law and fact set forth in the language of the author, Mr. Kellogg. 
In Munn & Company’s book these same statements of law and fact 
are set forth in the literary language of Mr. Woodward, the author 
of Munn & Company’s book; but the literary effort in both books is 
entirely different. 

By Mr. Anderson: 

Q. You cannot point to any other place where you find that 
language? A. Yes, you will find that, as Mr. Woodward, the author 
of Munn & Company’s book found it; and in his statement he stated 
that he copied that from the Thompson book. 

Q. Have you looked at the Thompson book to see whether that 
language is there? A. Yes, I have. 
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114 Q. Did you find it? A. Yes, sir. 

Q. Show us where it is in the Thompson book. A. You 
will find it at pages 11 and 12 of Thompson. 

Q. Please read anything in the Thompson hook where you say 
that language is found. A. What language? 

Q. That language I just read to you. A. I don't find in my 
hook the language which you read. 

Q. None of it? A. We find common words in the English 
language the same; hut the law and the fact is stated in general 
here on pages 11 and 12. 

Q. Well, what I read, I read from your hook, did 1 not? A. Not 
all of it, no. You are asking different questions. 

Q. I will read it again and ask you again if what 1 read is not 
in Exhibit C: 

“A manufacturer cannot register a trade mark and file it away 
with the intention of using it at some future time. The statute re¬ 
quires”- 

A. (Inter] >osing.) That is not in your hook, “statute requires 
that the mark must he used.” 

Q. Ilis Honor has that before him, I haven’t it before me 

“Also the use in interstate trade must antedate the application 
for registration.” 

A. That is not in vour book. 

%! 

Q. Granted. “T1 le letter of the law is complied with if a <ingle 
package of the goods with the trade mark affixed is sold, in good 
faith, in interstate or foreign commerce, although the shipment of a 
sample does not suffice.'* A. That is not all in your book. 

Q. “Those intending to adopt a trade mark should keep before them 
the fact that the use of a trade mark is limited strictly to one class 
of merchandise, which must be the class for which it has been 
registered.” A. That is not in your book. 

115 Q. Where did you find that language, do you find that 
language I have just read in Thompson’s l>ook? A. I didn’t 

find the language: Mr. Kellogg wrote the book. But the same sub¬ 
stance of law and fact is in 11 and 12 in Thompson’s book; you will 
find that in hundreds of books. 

Q. You know what 1 am trying to get at. Is it expressed in any 
book you ever saw except your own and perhaps the plaintiff s? 

Mr. Wright: That must be determined by looking at the Thomp¬ 
son hook. 

Mr. Anderson: Well, I have asked the witness to point it out in 
the Thompson book if it is there. He said it was. 

A. It is on pages 11 and 12; T have the notations of the exact 
pages. 

Q. What page on Thompson? A. You also find it in Clowrv 
Chapman, pages 313, 315 and 310. verbatim. 

Q. Let us see it. A. I haven’t that Clowrv Chapman book. Mr. 
Chapman had it before him what he wrote Thompson’s book and 
there is a quotation that referred to the Clowrv Chapman book. 
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Q. Point out the language in the Thompson hook. A. I don’t 
think it is worth while to ask me that. I didn’t write the hook. 

Q. You don't find it in the Thompson hook, do you? A. Yes, in 
substance, it is in the Thompson hook. Mr. Kellogg has not copied 
from any book. 

Q. You mean to say information is to be found in the Thompson 
book. A. The same information, yes, sir. 

Q. Now look at page 15 of your hook: 


“An applicant for trade mark registration is required hv the rules 
of practice in the Patent Office to specify not only the general class 
of merchandise in connection with which it is intended to use these 
trade marks, hut likewise must state specifically the articles in that 
class and with which the trade mark is to he used. 

116 “In illustration, a manufacturer who might apply for the 
registration of a trade mark for use upon a certain pharma¬ 
ceutical preparation would be required by the Patent Office to state 
the exact nature of the preparation,” &c. 

Then, below that: 


“The result of the principle of trade mark practice which limits 
the use of a trade mark to one particular class of merchandise is to be 


seen in the same name being used as a registered mark upon unre¬ 
lated goods or goods possessing different descriptive qualities.” 

Where did that language come from? 


Mr. Wright: I object to that as irrelevant and for the reason that 
there is nothing in the pleadings that puts the defendant on notiee 
that this would be claimed to be a copy. 

The Court: The objection is overruled and an exception. 

A. I don’t say that is copied from anything. It is a statement of 
law and facts given to any trade mark lawyer. I knew those facts 
long before Mr. Woodward wrote your book. 


By Mr. Anderson: 

Q. Exactly; but you do not find that language in any other book? 
A. I don’t find it in Munn & Company’s book; I find it in substance 
at pages 12 and 13 of the J. Walter Thompson book, and al*o in 
Clowrv Chapman, page 223. 

Q. By that you do not mean that language, but you do mean you 
find in the Thompson book the same subject is treated of in language 
which makes that clear. A. It is a question of law known to any 
trade mark lawver. 

Q. Please turn to page 16 of your book (page 13 of our book, if 
Your Honor please), and I shall read from Exhibit C, defendant’s 
book: 

“A trade mark is not rightfully classified as an advertising symbol 
alone. It is a prerequisite of trade mark validity that the same be 
affixed to the goods. But a word, a phrase or a picture that is used 
only in circulars, advertisements or on signs or letter heads cannot 
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be said to constitute a valid trade mark and cannot be protected un¬ 
der the trade mark laws. Of course tlie unauthorized adoption and 
use of matter not registrable as a trade mark by one other than the 
owner thereof may often be prosecuted under the common law, that 
is, the law of unfair business competition.” 

117 Q. IV) you claim that you find that language or sub¬ 
stantially that language in any prior publication? 

Mr. Wright: I object for two reasons. First, for the reasons 
heretofore stated in my objections to other questions. Secondly, the 
question Your Honor is concerned with should he whether this mat¬ 
ter was copied from their book and not whether he can find it in 

some other book, which is utterly irrelevant. 

%• 

Mr. Anderson: That is the onlv wav, Your Honor, we can de- 
terminc whether or not this book, Exhibit Plaintiff’s C, is an in¬ 
fringement of our copyright, as we claim—it is to compare the two 
hooks, and I am doing that as 1 go along in my cross examination. 

Mr. Wright: This matter may or may not be in other books. 
Whether it is or not does not tend to show that it was copied from 
the Munn Company book. 

Mr. Anderson: I suggest. Your Honor, that if the language in 
the two books which 1 read is so close as to indicate that one was 
taken from the other, and the defendant cannot point us to any 
previous publication where language similarly as close is to he found, 
then that is a proof, it seems to me, the defendants has copied our 
book. I called attention to a city directory published in Boston, 
where the compiler had intentionally put in a hundred fictitious 
names and addresses. Their presence in the defendant’s book showed 
that the defendant had made up a directory by copying the other 
directory instead of doing the work of collecting the information 
himself. 

Mr. Wright: How can that he helpful in this case? Here is a 
witness that said time and time aagin that he did not prepare this 
text. 

The Court: This is what is running through my mind. I think 
that these somewhat similarities might he regarded as evidence tend¬ 
ing to prove your contention, but I also understood Mr. Linton to say 
that he employed certain people to prepare this hook and he assumed 
the responsibility of the work done. I did not understand him to say 
that he is familiar with all the phraseology and the source of al 1 the 
phraseology except that he is an experi-ced trade mark man and 
might he familiar with hooks on that subject. I notice you have these 
marginal notes in pencil all through these hooks. I don't know 
whether it is vour idea to ask this witness about all these details. 

Mr. Anderson: Oh. no. Your Honor. This witness has testified 
that he found this stuff in other publications. Now, what he means, 
as I understand it. is that he finds a statement of the law and facts. 
That may be true, but can he point out. and if he cannot, we end 
this cross examination right now. any prior book where substantially 
the same language has been employed, language as close 
1 IS to these two IBooks as they are to each other, in the partciular 
parts I am reading. Now. if he says he cannot, and if the 
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court understands that what lie means is that we have stated facts, 

law and so forth that is well known and has been stated hv other 

%/ 

authors. I think I can end this cross examination now, because that 
does not nullify our copyright, and that would not show that this de¬ 
fendant had not infringed our copyright. I call Your Honor’s at¬ 
tention to the fact that in copyright and in a literary production, 
arrangement, classification, appearance and language originality all 
count. A perfectly good and valid copyright could be made, as it is, 
by collecting authority; a man sits down and collects- 

The Court: We know that within the purview of the copyright 
law a directory is considered within the law, although that would not 
seem to be just right to me. Now if you will take this last question 
to the witness, what you have embraced in your arguments in 
court- 

Mr. Anderson: Very well. Your Honor. 

By Mr. Anderson: 

Q. T will ask you whether you desire the Court to understand 
that when you say the matter to which 1 call your attention in 
Plaintiff’s Exhibit C is to he found in other books, you mean theiebv 
that in other books you can find similar statements of law and facts 
and conditions, hut not the same language; is that your testimony? 
A. The same language of the law and facts does not appear in 
Munn & Company’s hook or the defendant’s hook; but for the pur¬ 
pose of clarity, I think it is unreasonable to check a little sentence 
or paragraph in a 50-page book written by me and ask me where \ 
found that. I have presented to Mr. Woodward on his cross examina¬ 
tion Exhibits 1 and 2, and Exhibit 1 is the Munn <fc Company book; 
Exhibit 2 is the Thompson hook, the Thompson book being the 
original source of information. Mr. Kellogg cross examined Mr. 
Woodward on all matters that appeared anywhere similar or matters 
that are alleged to he similar, and in these two books T have under¬ 
scored parts of law which are similar. You cannot point out a para¬ 
graph that is similar, you cannot point out a sentence that is the* 
same in either the plaintiff’s or the defendant’s hook, but I have 
enumerated on the columns of each of these hooks where vou will 
find this same matter that is in Munn & Company’s book, that h 
anywhere resembling mv book. For instance, I put on the side here, 
page 12, that paragraph you last referred to. rather, I put on the 
side that you will find it in Thompson’s 14 and 15. 22 and 23, and 
on examination of Thompson’s hook you will find the same substance. 
Mr. Woodward was cross examined and asked if he did not get that 
from Thompson and he admitted it was not original with him. 
110 Q. And vou do not find the same language, however, do 
vou? A. That is in my hooks? 

Q. Yes. A. No: that is the language of Mr. Kellogg. 

Q. To make this brief, will you look at pages 22 and 23 of vour 
hook and page 17 of Plaintiff's Exhibit A. There is an inset there, 
reading: 
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“A trade mark consisting of the insignia of the American National 
Red Cross is not registrable.” 

That is in vour book, is it not? 

A. That is in mv book, ves. 

4 / 7 %J 

Q. And it is inset in the same way that it is in Munn & Company's 
book, is it not? A. No. 

Mr. Wright: Objected to on the same ground. 

The Court: I do not find the language of the inset. Did you say 
page 17 of your book? 

Mr. Anderson: Yes, the little inset there on the margin. Perhaps 
it is in red type. 

“Trade marks descriptive of the goods or the quality of the goods 
with which they are used are not registered under the Act of 1905.” 

That appears in the Linton book. 

The Court: Yes. I see that. 

Mr. Anderson: Then: 

“A trade mark consisting of the insignia of the American 
National Red Cioss not registrable.” 

The Court: Yes. 

By Mr. Anderson: 

* 

Q. Are they inset in Mr. Linton’s book? A. They are not the 
same. 

The Court: Well, it is for the Court to say whether they are or 
whether they are not so nearly the same in form and arrangement 
and language as to be the same. 

Now on page- 

120 Mr. Wright (Interposing): Let me find those that you are 
asking him about. 

Mr. Anderson: The question is not whether he found them in 
nnv other book, but whether thev are substantially the same in the 
two l)Ooks. 

The Witness: Oh. thev are substantially the same; thev are taken 
from the Trade Mark Act, inserted in the same way in the Trade 
Mark Act. 

By Mr. Anderson: 

V 

Q. Inserted in the same way in the Trade Mark Act. A. Yes. 

Q. What Trade Mark Act? A. You know as well as I do. 

Q. Now on page 24 of your book (and Your Honor will find this 
at page 17 of our book)- 

The Witness: Let me complete my answer to that last question. 
Pages 36 and 37 of Thompson you will find the same words and 
the same inset verbatim. 
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Mr. Anderson: Pages what? 

The Witness: 36 and 37, the two insets verbatim. 

The Court: This matter you are now talking about appears on 
page 17 of your book? 

Mr. Anderson: Yes, sir. 

The Court: And on pages 22 and 23 of Mr. Linton’s book? 

Mr. Anderson: Yes, Your Honor. 

The Court: You say it also appears in the Thompson book? 

The Witness: On pages 36 and 37. 

Mr. Anderson: Are not the pages in our Exhibit A marked with 
marginal references, Your Honor? 

The Court: Yes. These pencil memoranda refer to that? (in¬ 
dicating). 

Mr. Anderson: Yes, Your Honor. 


By Mr. Anderson: 

Q. Now on page 24 of your book (and I will ask Your Honor to 
look at page 17 of our book): 

121 “The word ‘Cantleek’ was refused registration as a trade 
mark for a hot water bag. The Patent Office Examiner held 
that the word was composed of ‘Can’t (misspelled ‘Han’t’) ‘Leak’ 
(Misspelled ‘Leek’), and that it was intended to convey the idea that 
this particular bottle could not leak. The attorney for the applicant 
presented an argument to the effect that the word was composed of 
two German words ‘kant’ and ‘leek’, that had meanings quite dif¬ 
ferent from the English words with the same sound. This conten¬ 
tion was too subtle for the Patent Office to grasp and registration was 
refused.’’ 


Mr. Anderson (continuing and addressing His Honor): Does it 
appear the same, Your Honor? 

The Court: Only one or two verbal differences. 

The Witness: You will find the same thing in here (indicating). 
It was also reported in I). C. Court of Appeals, 1910, which we 
copied from verbatim. 


By Mr. Anderson: 

Q. You do not claim, however, that that particular language is to 

he found- A. (Interposing.) It was copied from a digest of a 

Patent Office Decision. 

Q. What digest? A. Underwood’s. 

Q. Do you know as a matter of fact that it was copied from a 
digest? A. Mr. Kellogg wrote the hook. 

Q. Do you know it? A. Yes, I have read it. 

Q. That is your testimony? A. Yes, sir. 

Q. Can you name the digest? A. I named it. 

Q. Which one? A. Underwood’s. 

Mr. Anderson: Now, I will ask Your Honor to turn to page 18 of 
Plaintiff’s Exhibit A. you will find language which appears on page 
24 of Plaintiff’s Exhibit C. 
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122 “Arbitarv numbers are obviously registrable as trade marks, 
but the applicant must be prepared to establish his contention 
that the numbers are reallv arbitrary in meaning. In certain 
trades numbers are used to designate grades of a product common to 
the trade, and. in that ease, the grade numbers are descriptive bv 
common usage.” 

“A plow manufacturer applied for registration of the symbols 
‘A Xo. 1’. ‘No. 1,’ and ‘AX No. 1,’ as trade marks for plows. It 
was shown during prosecution of the cases l>efore the Patent Office 
that these symbols were used by many plow merchants to designate 
grades, and they were, therefore, ordinary descriptive trade terms. 
Registration was accordingly refused.’’ 

Can you point to any place where similar language, or language 
as close as this is to Plaintiff’s Exhibit A. is to be found? 


Mr. Wright: I object to the question as irrelevant, for two reasons: 
first, that it is nowhere pleaded as a copy, and, secondly, that we are 
not concerned with whether we can point to another book. The 
question is whether it was copied from the one book. 

The Court: Objection overruled. 

Mr. Wright: We note an exception. 

The Court: Exception noted. 

A. On page 80 of the Thompson book you will find “arbitrary 
symbols, numbers or words in common use in any line of trade to 
designate grades or varieties of products, are held to become descrip¬ 
tive by usage. 

“ ‘A No. 1*. ‘AX No. 1,’ and ‘No. 1,’ used by a plow manufacturer 
to indicate size and shape of plows, were considered descriptive 
terms, and therefore not valid trade marks. 

“While descriptive numbers cannot be registered as trade marks, 
it is permitted to register numbers that are used as arbitrary symbols.” 

In my book I haven't anything about the old trade mark 4711, 
but Munn A: Company have, and if you will read a little further in 
Mr. Thompson’s hook you will see what is said there: 


“A celebrated instance of a number used as a trade mark is ‘4711’ 
used to designate a line of toilet articles. When the manufacturer of 
the famous *4711’ perfume began, the owner’s place of business was 
at 4711 (ilockcngasse, in Cologne.” 


That is almost verbatim with Mlinn’s book. I haven’t that. It 
is right here in the Thompson book. It is evident that Munn’s book 
copied from Thompson’s book. 


123 I>v Mr. Anderson: 

Q. They were prepared by the same author, were they not? A. 
Yes. that is the reason why he copied it. 

Q. Now I will ski}) over some of this. There is a lot of it marked, 
but I want to save time. I don't mean l waive any part of the sub- 
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ject matter that is marked in these two books, however. T read from 
page 27 of your book. 

Mr. Wright: I want to save my point to every one of these ques¬ 
tions, but I am reluctant to interpose tlie objection every time. 

The Court: We will regard your objection and exception as apply¬ 
ing. 

Q. (continuing.) Page 24 of Exhibit A and page 27 of your 
book: 

“ ‘Dublin’ has been held a valid trade mark for soap, although 
the soap is made in America. In the case concerning this mark it 
was shown that it is the practice of soap manufacturers to call their 
products ‘Limerick/ ‘Scotch’, ‘Irish’, etc., and that the buying or 
purchasing public was aware of the fanciful use of these names and 
in consequence not deceived thereby.*’ 

Then on the next page, page 2<S: 

“ ‘Vienna’ as applied to bread is considered valid. No one ex¬ 
pects bread made in Vienna to be sold in America; consequently, 

no one is deceived bv the fanciful use of the word. 

%/ 

“ ‘Gibraltar’ is registered as a trade mark for belting. It is true 
that Gibralter is a geographical name, but its suggestiveness in regard 
to belting conveys the mental picture of strength rather than the 
idea of origin, and hence the geographical nature of the mark be¬ 
comes secondary and could not be held to act as grounds for rejecting 
the application. 

“The explanation of the interpretation by the Patent Office of the 
law applying to the registration of geographical terms under the Act 
of 1905 may be explained by stating”— 

And now I am reading matter that is supposed to be found at page 
21 of our book— 

“—that many geographical nafnes which could not have been pro¬ 
tected ab origine as trade marks have acquired a secondary moaning 
by law and exclusive use by a particular manufacturer. Such marks 
fall within the protection of the common law.” 

124 At the right of that appears the Gibraltar trade mark, which 
Your Honor will find at page 27 of our book, and under it is 
the legend or description, “The Rock of Gibraltar has long been the 
trade mark of the Prudential Insurance Company. It appeal’s on 
Prudential policies, and issued in conventional trade mark form.” 

You do not claim that that identical language is to be found 
in- 

A. (interrupting) : Yes, I have notations all along here. You 
can find the identical language in Ilazelton on Trade Marks. \ 
say Mr. Kellogg has copied these. 

Q. Are you prepared to show that? A. Yes, 1 have it marked off 
in Hazelton’s book (Hazeltine?). 

Mr. Wright: Is your trade mark the same? 

The Witness: No. 

Mr. Wright: Show H is Honor the difference. 


so 
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Mr. Anderson: Oli, it is a different trade mark, I admit that. 

The Witness: Take pages 15 and Id of Munn & Company’s hook 
about when a pictorial symbolic device was registered. The same 
thing is on page 11*2 of Thompson, and if you go on to the next page 
(page Id of Munn A: Company’s book), if you go to page 33 of 
Thompson you will find a Ceresota decision copied here. 

Now we come down to Nassac, in my hook on page 21. I refer 
to the word Nassac and Nassat, and yet you contend all that stuff is 
in my book. It was derived from Thompson’s book. 

Q. What page did you refer to in your hook? A. Twenty-one. 
that Patent Otlice Decision. It is Massat ami it is Nassac in vour 
book. 

Q. Which is correct? A. I don't really know which decision Mr. 
Kellogg is referring to, whether Ik* is referring to a trade mark called 
Massat or Nassac. 

Q. Page lb of Munn A: Company’s book you will find this 
language: 

“An interesting example of this occurred in the attempt to register 
the word Navassett. The word Nassac had already been registered 
for the same class of goods and the registration of Navassett was re¬ 
fused on the ground of similarity. Soon afterward the 
125 owner of tin* Nayasset mark made a new application accom¬ 
panied by the formal consent of the owners of the Nassac 
mark. The Commissioner of Patents held that the law did not pro¬ 
vide for agreements between owners of conflicting marks, and the 
registration of Navassett was refused accordingly".” 

• • C’ ft, 

I am glad Mr. Linton called attention to that. I think it is rather 
significant. 

The Witness: They might be different decisions. It is entirely 
different in my book from yours or Thompson's book.. 

Mr. Anderson: Mr. Linton, we are not questioning your right to 
compile your own hook and state all the law you want. Our com¬ 
plaint is that you have taken our hook and copied it in form and 
arrangement and substantial language in many parts. 

Mr. Wright: I object to that. That is not a question (addressing 
the witness): Don’t pay any attention to that at all. 

By Mr. Anderson: 

Q. Now, is it your testimony, Mr. Linton, that the words which 
appear at page 2 of your book, under those six trade marks of 
porcelain ware, reading “Derby Porcelain Trade Marks originating 
around the middle of the Eighteenth Century”, were on the picture 
or other thing that you got from this English correspondent of yours 
who has passed away, were those words on there? A. They were. 

Q. You have not got that drawing now, have you? A. It was not 
a drawing. 

Q. What was it? A. It was a page taken from a book or some 
publication. 

Q. You haven't it now, have you? A. No. I have written to Mr. 
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Potter’s son, his successor in business, Eric Potter, and he lias told 
me in correspondence—and he sent me a book—that these Derby 
trade marks are known in most of the old English families. You 
will hardly find an English family that has not porcelain with these 
trade marks on it. He sent me books showing, not the same arrange¬ 
ment, hut for instance here are the six trade marks you referred to. 

Q. But they are not arranged in this book you have before you? 
A. Not in this book, no. 

120 Q. The arrangement in the book you are referred to is not 
the same as in your book and the plaintiff's book, is it? 
A. There are six trade marks. 

Q. Do you know what my question means? A. You ask me dual 
questions all the time and I cannot answer them. 

Q. Is this a simple qestion? Is the arrangement in the hook you 
are now referring to the same regarding those porcelain trade marks 
as it is in Plaintiff’s Exhibit A and Plaintiff’s Exhibit C? 

Mr. Wright: I object to that as irrelevant. 

The Court: Objection overruled. 

Mr. Wright: We’note an exception. 

A. I don’t believe I can answer that question. 

By Mr. Anderson: 

Q. You cannot answer it? A. No. 

Q. Do you know what I mean by arrangement? A. Yes; but 
here is one cut and vou ask me if thev are not the same arrange- 
ment. 

Q. They are six porcelain trade marks arranged in the same man¬ 
ner in Plaintiff’s Exhibit A and C? A. There is nothing unusual in 
the arrangement of six trade marks. I have a hook here showing 
that- 

Mr. Anderson: Will Your Honor caution the witness to answer the 
question if he understands it? I am referring to those Derby trade 
marks on page 2 of Exhibit C. This is your book. 

The Witness: They were not taken from this book. I said 1 got 
this hook after the suit was started. 


By Mr. Anderson: 

Q. I ask you whether that hook shows those particular trade marks 
and that particular arrangement as shown in Exhibit C. 

Mr. Wright: I object. 

A. Will you state that again? 

(The question was repeated by the reporter, as above recorded.) 

127 A. 1 copied that from what Mr. William II. Potter sent 
me- 

Q. Will you answer the question? A. Of course not- 
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Q. What is the name of the man that compiled and produced 
your hook for you—Mr. Kellogg? A. Yes. 

Q. Is he in court? A. There he sits (indicating). 

Q. Does he know more about the source from where this matter 
came than you do? 


Mr. Wright: I object to the question. 

The Court : I will sustain the objection. 

Mr. Anderson: Cross examination closed, Your Honor. 

The Court: There is something I would like to have explained 
either from this witness or some other witness. I would like to know 
what information you gentlemen have got about these Derby trade 
marks. 

Mr. Anderson: Where they came from? 

The Court: Where they came from and this arrangement, if you 


can. 

Mr. Wright: Their witness Woodward has testified where thev got 
them, that he copied them : he did not know whether it was from a 
book or pamphlet. 

The Court: Does he say that he copied them in their present form 
or does he say that lie was interested in porcelain? 

Mr. Anderson: My recollection is that he picked those out and 
arranged those himself. I have some books here that show those 
marks in different parts of the book, not in that same arrangement. 
1 fonret Mr. Woodward's testimony on that point. 

The Court: I understood Mr. Linton to sav that he had some 
books that show those marks in that arrangement. 


Mr. Wright: What he said was that they came to him on a printed 
page but that the lw>ok he got since this suit began shows those trade 
marks, hut not the six together. Mr. Woodward was asked, at page 
27 of his deposition. “You have testified heretofore that you were 
quite interested in pottery,’’ and he answered. “I was once,” 
1*2<S and then “And for that reason you were particularly interested 
in Derby porcelain trade marks six in number?,” and he 
answered, “No. 1 was not interested particularly in Derby porcelain: 
1 was interested in other kinds: but I knew something about it.” 


“Q. Do you recall that you took these six cuts pertaining to Derby 
porcelain from the English publication bearing on similar matlers? 
A. English? I don’t know whether it is English or not. I took those 
marks from some book on porcelain. 1 don’t know what book it was, 
because I have ceased to be interested in porcelain.” 

That is all there is about those marks: it does not help us much. 

(Mr. Wright read further from the record.) 

Mr. Wright (continuing) : And so throughout he says with respect 
to everyone of them that he has cut them from some publication. 

Mr. Anderson: Let me read from Mr. Woodward’s testimony. 

“Will you kindly refer to the trade marks on page 4 comprising 
six marks that you say you obtained from a book on porcelain. Did 
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you obtain the six marks in a unit or did you assemble those six 
marks as shown on page 4 ? 

“A. To the best of my recollection 1 assembled these, but it has 
been a long time, and so I sav to the best of my recollection, I got 
these out of different places. 1 will explain why I did that. I think 
I assembled those because I can see now the book I got them from, 
I think there were a great many trade marks in the book which would 
not do, and I went around and picked out those that would do. That 
is my best recollection. 

“Q. Would you sav for certain then vou assembled those? A. I 
am afraid I cannot say for certain, but that is the best of my 
recollection. 

“Q. You do not recall the name of -the book? A. T don't recall, 
but I could look it up, but I haven’t the time.” 

That is his testimony on direct, and Your Honor has heard Judge 
Wright read the cross examination. 

The Witness: I would like to explain- 

129 Mr. Anderson: Now. if the defendant cannot point us to 
anything where those six marks are assembled as they are in 
his book and our own, hut he brings in a hook here where he finds 
those marks in a different arrangment, then 1 would say that there is 
a strong presumption, based on this assertion of Mr. Woodward’s, 
that he did make that assembly. 

The Court: I understand that Mr. Linton savs he can explain it 
fully. 

The Witness (Mr. Linton): In taking the deposition of Mr. 
Woodward in New York Citv, lie said, “Whv, thev don’t belong 
to me, I copied them from hooks in the library of J. Walter Thomp¬ 
son & Co.” and in the last of the deposition there you will find that 
Mr. Clark, counsel for Munn & Company, brings that out, that they 
are nothing hut a compilation taken from other books. 

Mr. Wright: They are in Thompson’s book, are they not? 

The Witness: No, not in this Thompson book. So I asked him 
whether they were in any books of Thompson’s. This was after the 
deposition was closed. 

Mr. Anderson: I object to that, to the witness telling about some¬ 
thing after the deposition is closed. 

The Witness: So T went there and saw Miss Hell, in charge of 
their library, and Miss Hell -showed me books published by J. 
Walter Thompson having a good many of these trade marks in them, 
and showed me other books having Derby & Company trade marks. 
T asked Miss Hell to lend me a copy, but she said no, she couldn't 
do it, that she could not let the hook go out of the file. I thought 
the burden of proof was upon the plaintiff to show where they got 
them. Therefore, as he said they were not original with him, that 
he copied them, there was no use of my going to England again to 
dig up more information. 

Mr. Anderson: I feel sure that you understand we do not claim 
that any of those cuts are the trade marks that originated with us. 
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We made selection and culled the matter from various books; I think 
Your Honor understands that clearly. 

The Court: T think that as far as this matter is concerned, it is 
simply a question of whether Mr. Woodward got it as a unit or put 
it together as a mesaic. 

Mr. Anderson: According to his testimony, to the best of his 
recollection he gathered those from various places and put them 
together. 

Mr. Wright: And it is not to ho forgotten that he said he got them 
from some printed page sent to him by the English lawyer he men¬ 
tioned. 


130 Mr. Anderson: And that you do not produce. 

Mr. Wright: Well, if you produce the thing that Wood¬ 
ward said he copied them from, it would settle it. whether he copied 
them assembled or unassembled. 

Mr Anderson: When I read Mr. Woodwards deposit if >n a moment 
ago. there was some reference to Mr. Woodward pointing out from 
a hook. Now that book was not identified and not offered in evidence: 
but I brought with me what I believe to he the book and those trade 
marks are shown, and many, many others. Perhaps Mr. Linton 
can see whether that is the book. 


The Witness: 


No; it was a hook published bv J. Walter Thomp¬ 


son Company. 


By Mr. Anderson: 

<). You mean to say that those six porcelain trade marks are in 
J. Walter Thompson's book? A. 1 do. 

The Court: I do not understand that he refers to this Thompson 
hook that is in evidence, but to some other book. 

The Witness: Some other Thompson book, yes. 


By Mr. Anderson: 

Q. This deposition was taken in Mr. Woodward's office, was it? 
A. No. in Mr. W ood ward’s home. 

Q. Here is a book- 

Mr. Wright: I object to this. 

Q. (Continuing:) The book you referred to in your cross ex¬ 
amination showed those six trade marks? A. Yes, sir. 

Q. They do not show the same arrangement—well, you have 
answered that. A. I have answered it. 

Q. And 1 have it here, whether they are all in a line- 

Mr. Wright: l object to that. 

The Court: Well, either take both or leave it. 

Mr. Anderson: Mr. Linton referred to a book. 

The Witness: Page 132 and 133. 

131 Mr. Anderson: As I said before, we do not claim we 
originated any one of those trade marks; we do not claim we 
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made the law; but it is the way we have stated it and the arrangement 
and form of our hook about which we complain. 

The Witness: I might, if Your Honor permits a further state¬ 
ment— 

Mr. Anderson: Cross examination is closed. 

Mr. Wright: Have you any further statement you desire to make? 

The Witness (Mr. Linton): I have. In arranging the same size 
and shape and type of this hook, 1 got it from a former publieavion 
put out bv myself and mv predecessors thirtv-five vears before. This 
was called the Inventor's Adviser. The Inventor’s Adviser goes to 
people interested along that line, such as manufacturers and others, 
and the trade mark also goes to manufacturers and others interested 
in trade marks. People would write in for such things, and I had 
them so I could send them out: I had the two books formulated in 
the same style and shape so 1 could put them in a standard size 
envelope used by me and ship to anyone that made inquiries along 
that line. I have this envelope and the two hooks before me. 

I also wish to say that in 1007 and 1008 I was employed in the 
office of Victor J. Evans, and Victor .1. Evans had books on trade 
marks, and of course those books were never copyrighted, because he 
never believed there was anything copyrightable in them. 

Mr. Anderson: I object to that as irrelevant and immaterial. 

The Witness (continuing) : In the hooks of Victor .1. Evans I 
found a lot of statements that I found in Munn & Company’s book 
and one of the later publications of Victor J. Evans shows verbatim 
a number of statements appearing in the Munn Sc Company hook, 
a number of trade marks appearing in Munn Sc Company’s book and 
my hook. Victor .T. Evans has an office in every city that Munn Sc 
Company have. They have offices in the same buildings. As to com¬ 
petition. I do not consider myself in competition with Munn 
Company. I have never tried to get any of their clients. I don’t 
remember of ever having one of their clients. 1 do not advertise in 
newspapers and publications as Munn Sc Company do. Here is 
Evans’ advertisement in Popular Science, and on the next page is 
Munn Sc Company’s advertisement. Munn Sc Company state that 
they have had seventy-eight years of practice before the Patent 
Office—although Mr. Munn is only 41 years old. It shows their 
methods of doing business, which I would not follow and which 
no reputable patent attorney would follow. 

Mr. Anderson: I object to that and move to strike that out. 

The Court: Yes, I will strike that out. 


132 Whereupon Wilbur F. Kellogg, produced as a witness in 
behalf of the defendant, being first duly sworn, testified as 
follows: 

Name, Wilbur F. Kellogg. 2510-17th Street: patent attorney 
associated with William C. Linton for approximately 4!L> years. He 
prepared the Linton hook. Plaintiff’s Exhibit C. And in answer to a 
question as to how the matter originated, Witness stated: 

A. Our practice was rapidly, by reason of our efforts, leaning to¬ 
ward the trade mark end of the profession, and we were receiving 
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inquiries daily which required correspondence almost in volume to 
definitely answer the inquiries. We conceived the idea of preparing 
a l»ook that we might send out to clients; intelligently conveying to 
them in that book answers which would otherwise have required a 
voluminous correspondence. I was delegated to prepare the book, 
and I did so. I examined practically all trade mark authorities we 
had in the office. 1 even went further, I even went to various other 
sources that I might find some valuable information. 

0. Give us an idea of how extensive your preparatory study was. 
A Well. I went to our library and 1 went through the library of 
Milans & Milans. with whom I practically learned the business I 
went through the Trade Mark I>ige*t of Mr. Underwood. Tn fact, 
I sought every medium known to me at that time. If we did not 
have copies of those mediums, we endeavored to secure them. Some 
copies were out of print, and we could not secure them. Bv chance 
I ran across a book of .T. Walter Thompson's. T used some of that 
medium as to its orderly arrangement and mode of presentation of 
the subject matter. 


Thompson’s bonk is here in evidence. The preparatory work and 
compilation of the I.inton book before the manuscript was com¬ 
pleted required approximately 7 months: started in the latter part 
of October or fore part of November. 1021 and completed the book 
in the fore part of 1022. either the latter part of March or the first 
part of April. Spent considerable time at nights working on it. 
Hid not know of Munn & Co.’s publication up to the time the Linton 
book was actually in print: had never seen Munn A Co.’s publication : 

never knew Munn A* Co. had such a publication. Endeavored 
12*.‘{ to secure various statements of law and fact, and while the 
search for such was most vigorous, was never able to secure 
any copv of Munn A Co.’s book: made no direct effort to get a copv of 
Munn A* Co.’s book, but efforts made did not reveal Munn A Co.’s 
book. Insofar as the literature of the Linton book is concerned, it 
was my own creation, it was mv own child throughout. Did not 
copy or take directlv or indirectly anything whatever from the 
Munn A Co., publication: had no desire to copy anvone’s work: con¬ 
sidered myself well able to compile and secure the statement* of 
general knowledge and fact compiled in my book. Used the Thomp¬ 
son book as to its orderly arrangement and mode of treating subjects; 
used some parts of it. other parts were taken from Rogers: was 
particularly impressed with Volume 2 of Clowrv Chapman; Chap¬ 
man had put out two books, one devoted to sales advertising which 
was Volume 1 : Volume 2 sets forth a statement of trade marl: law 
in a very orderly fashion—followed some Parts of that and some 
parts of a little hand hook put out. I believe, bv Glenn Ruck— 
followed the order!v arrangement of a pamphlet of Victor J. Evans. 
1 secured my knowledge bv individual effort and placed that knowl¬ 
edge in the book. The Clowrv Chapman book has ceased to be 
printed: it can he found in the Congressional Library. Went to the 
Law Liberarv of the Congressional Library, and in the card index 
there, saw this book by Chapman. Ilad previously seen the book 
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bv Thompson. Made notes from the Chapman book; did not take 
any of the text; merely got mv orderly arrangement from Chapman, 
a statement of facts. Compiled all that stuff in notes mentally and 
then prepared to write my book. 

There was considerable discussion between Kellogg and Linton 
on the subject of the use and selection of terms. My ideas were 
that we would prepare a book which would establish us as 

134 having some authority in the trade mark law. My idea was 
to sell those books—that did not agree with Mr. Linton’s 

idea. At that time a very progressive young man by the name of 
Robic was manager of the French office. They got together and 
conceived the idea of putting trade marks in the hook. We had quite 
an argument on that, in fact 1 had gone so far as to send the hook 
to the printer and he set the type, and a complete rearrangement was 
necessary to take care of the insertion of the trade mark cuts. The 
matter first went to the printer in mv original manuscript without 
any trade mark cuts, pictures or anything. By manuscript I do not 
mean handwritten—T mean the result of our office typewriter; taking 
dictation from a dictaphone and reducing it to type writing. 

Defendant’s Exhibit 2 is the identical manuscript which went to 
the printer. You can find my writing in interlineations here and 
various notes by the printer. The only thing T know about the St. 
Cloud mark is that considerable correspondence was carried on per¬ 
sonally l>etwcen Mr. Robic and Mr. Linton and Mr. Linton and 
Mr. Potter. This trade mark was the result of correspondence be¬ 
tween Mr. Linton and Mr. Robic. The reason for selecting the St. 
Cloud trade mark is that I put a history of trade marks in the 
1 ooks, and it was decided it would he well if trade mark cuts were to 
he used to place those cuts to conform to the text as far as possible; 
the St. Cloud being an early and historical mark, was placed in that 
historical matter of the trade mark hook. Mr. Linton had a cut 
that he received of the St. Cloud trade mark; I saw it but it was not 
turned over to me; we had quite a hit of discussion on it. Defend¬ 
ant’s Exhibit 25 is that cut. 

135 The group of six Derby porcelain trade marks on page 2 
of Linton’s book is the result of correspondence between 

Linton and Potter. The offices of Potter are now the foreign agents, 
such as are maintained by patent attorneys. Mr. Linton had con¬ 
siderable correspondence with Mr. Potter, and in that correspondence 
attached to one of the letters was a page apparently taken from a 
hook, on which these six cuts were presented in toto. They were 
grouped in the same fashion. 

A. Tt was my intention to have placed in the hook, coinciding 
with Mr. Linton’s ideas, matter we were familiar with. In other 
words, we wanted to know what we were doing. We did not want 
to go through the method of looking at a lot of trade marks and 
saying, “Here is a pretty picture,” and taking it, and I investigated 
the history of these trade marks, as did Mr. Linton, and we found 
that these were among the very first Derby porcelain marks to be 
used in England, and that they had considerable historic worth or 
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value in England, or elsewhere. T mean internationally. . c o that 
for that reason I recall definitely that these were the trade marks, 
that the trade marks were grouped as they are here. 

Q . I)o you recall definitely and distinctly whether or not you 
actually did see the page that came with Mr. Potter’s letter, with 
the six marks grouped as they are here? (indicating.) A. I did, 


yes. sir. 

The Dutch Cleanser mark on page 3 of Linton’s book, l believe 
resulted from a continuation of correspondence and interview 
between Linton and Robic; as I rememl>er it was taken from some 
Canadian publication. The procuring of drawings and cuts for 
the trade marks was Mr. Linton’s work; the only stufi’ I know of was 
the stuff that we jointly talked over. I took no part in the printing. 
I know that the stuff was delivered to the printer and that I was 
blamed for extra costs and the addition of cuts. Before that, be¬ 
fore we made use of any trade marks, the type had been set up and 
had to l*e reset. The type was entirely reprepared because 
13(> the insertion of these marks in this fashion here was such 
as to practically ruin the entire composition. I was blamed 
for the extra cost. 

It was after the book was in proof print that 1 saw or knew of the 
existence of the Munn A' Co. hook. The first I heard of Munn’s 
book was after I returned from a trip to Chattanooga, Tenn. and 
Mr. Linton showed me a bill of complaint alleging infringement in 
this suit we are now trying. 


Q. Had you over seen or heard of Munn A Company’s book be¬ 
fore that? A. No. 


On cross examination by Mr. Anderson, counsel for plaintiff, the 

witness testified that he has lived in Washington practically aP bis 

life and went into the patent and trade mark business when he came 

out of school—when I was 10 years of age, about 12 years ago. 1 

started as a sort of office assistant with II. B. Wilson A Co. and staved 

% 

there for some time; then went to Richard B. Owens as a searcher; 
afterwards worked for Bacon A: Milans; stayed with Bacon & Milans 
several years; was manager for (leorge P. Kimmel for several years; 
left Kimmel and started in practice for myself; took a civil service 
examination and was employed as patent counsel and expert for the 
Signal Corps, served in the Radio Department and set on tin* com¬ 
mittee investigating aircraft as special assistant to Brigadier (leneral 
Saltzman; later became associated with Mr. Linton. Has resided in 
Washington since 191*2 and has been <piite active in the patent and 
trade mark business. Has heard of Munn A Co., an advertising firm; 
has never worked for them. Knows Mr. Truckman of Munn A’ Co.’s 
Washington office: may know some specification writers employed by 
Munn A Co. but cannot recall them. 


137 **Q. But your testimony is that at the time you prepared 

the manuscript for Mr. Linton’s book and until this suit was 
instituted, you had never heard of or seen Munn A Company’s book. 
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A. If you are referring to this book here, I have not followed the 
books carefully- 

Q. That is Exhibit No. 1? 

The Court: This is Exhibit A (indicating). 

A. I never saw that book. I didn’t know Munn & Company had 
put out such a book as that. 

By Mr. Anderson: 

Q. About Exhibit D, is it your testimony that at the time you 
prepared your manuscript and until this suit was brought, you had 
never seen that book or one like it, published by Munn <fc Company? 
A. I never saw a book like that. 

Q. You never did, hut when you began in October, 1021 to 
prepare Mr. Linton’s book, you made an extensive search for material 
hearing on the subject matter, did you not? A. Stuff that was 
generally known, authorities on trade marks, yes. 

Q. You made an exhaustive search? 

The question probably has a double-edged meaning. If what you 
mean by exhaustive is whether I went to authorities, and not such 
little poppycock stuff as that, yes I went to authorities. 

Q. I mean did you investigate in the Library of Congress, for in¬ 
stance, to find other hooks of the type which you contemplated pro¬ 
ducing? A. I went to the Library of Congress; I went through the 
law library, that is to say, they have an index system over there; and 
1 also went to the general index system. There is a line of demarca¬ 
tion between those two index systems; one is as to the general 
literature and the other is as to law book. I went through those, as 
you have said, ves. 

Q. Now, is it your testimony, Mr. Kellogg, that in investigating 
this subject in the Library of Congress you there discovered the ,j. 
Walter Thompson hook? A. I saw the .T. Walter Thompson book 
recorded there, ves. 

138 Q. You saw the hook there? A. No; Mr. Linton had a 
copy of the book. 

Q. But you saw in the index that the J. Walter Thompson hook 
had been recorded there; is that right? A. Yes, sir. 

Q. I)o you recall whether you saw in that index the fact that 
Munn & Company’s hook had been recorded there also? A. Mr. 
Anderson, Munn & Company meant nothing to me; I didn’t 
regard Munn A Company as lxnng an authority on trade marks; 

I was looking for authorities. The only reason I noted Mr. Thomp¬ 
son’s hook was because we had a copy of the book in the office. It 
is a natural consequence, and common sense, to know that if you 
have a l>ook before vou, and you know vou have that lx>ok in the 
office, your pyschology is going to show you- 

Mr. Anderson: I object to that answer and move to strike it out 
as argumentative and unresponsive. 

12—4314a 
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The Court: I think it is as responsive as much of the answers 
have l>ecn. I think I will let it stay for whatever it is worth, if 
anything. 


Bv. Mr. Anderson: 

Q. How much time did you s]>end in the Library of Congress 
looking up these mutters? A. Oh, I would go over there, maybe 
hop in my ear sometime during the day and go over; 1 went over 
there not more than ten or fitecn minutes at a time. I don’t recall 
each and every trip I made to the Library. 

Q. The question is whether you did note in the Library of Con¬ 
gress that Munn A Company’s hook had been registered. A. No, 
sir: I did not. 

Q. At the time you prepared Linton’s book you had never seen a 
copy of Munn Company's book? A. Absolutely I had not. 

Q. 1 call your attention, in Plaint ill's* Exhibit C, (which is 
Mr. Linton’s U>ok) to the matter on page lb. under the heading 
“Laches.” 

“loaches differ from abandonment in that the intent is absent, 
and may be well divided into two classes; the first, delay in bringing 
suit; the second, where there has been such acquiescence as to 
render the relief sought inequitable to others having intervening 
rights.’’ 

139 —. Is that your original literary creation and language? 

A. Yes, sir. 

Q. That is your testimony, is it? A. Yes, sir. 

Mr. Anderson: I call attention to the fact that the language is 
found in the exhibit before Your Honor, exactly the same thing. 

1’he Witness: Your statement to the Court is misleading, because 
the language is not identical. 

Mr. Anderson: Well, if it is not. I stand corrected. 

Mr. Wright: I submit it is not the time to argue the case. It is 
time I think that Your Honor ought to limit the examination to 
putting questions to witnesses. 

Bv Mr. Anderson: 

% 

Q. Now, in Plaintiffs’ Exhibit C. you have embodied a portion of 
the penal statute of the State of New York, have you not? A. T be¬ 
lieve thev are there. 

Q. Let me see if 1 can find it. A. 1 intended to. 

Mr. Wright: See if it is not on the last page. 

Mr. Anderson: Yes. on the last page of Exhibit C, the heading 
in your book is “Penal Laws.” 

I will ask Your Honor to turn to page 41 of the book that has 
been passed up to Your Honor. 

Mr. Wright: I adhere to the objection continually pressed, and 
renew it now. that we object to the putting of these inquiries on the 
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ground that nowhere are we notified by any pleading that we must 
meet any such situation or facts as are now being presented. 

By Mr. Anderson: 

Q. I now read at page 58 of the Linton book: 

“Quite a few states have in addition to the civil statutes regulating 
the registration of trade marks, penal laws for the protection of the 
owners of trade marks against infringements by unscrupulous com¬ 
petitors. Because, however, of the limited space afforded by this 
edition, it is impossible to enter with detail into the various penal 
laws. For that reason, reference is had hereinafter to the sec- 

140 tions 2853 and 2354 of the penal laws of the State of New 
York relative to the infringement of trade marks. These sec¬ 
tions are quoted as follows.” 

Now, is it your testimony, Mr. Kellogg, that the matter which 
follows constitutes sections 2353 and 2354 of the penal laws of the 
State of New York, and that it appears in some book of that law in 
that form in which you have quoted it at page 58 of your book and 
also page 59? 

The Court: And page 41 of Exhibit 1>? 

Mr. Anderson: Yes, Your Honor. 

A. It is my testimony that it appears elsewhere in this form. 

By Mr. Anderson: 

Q. Yes, that you did not get it from this book, but got it from some 
other book of authority on the penal laws of the State of New York? 

Mr. Wright: That book that Your Honor has is not mentioned 
in the bill, that is not the book on which you predicate your suit. 

Mr. Anderson: Let us get the hill of complaint here. Is not the 
subject matter- 

Mr. Wright (interposing): No, it is not. 

Mr. Anderson: Is not that the subject matter of the certificate? 

Mr. Wright: That is what I have had to contend with all the 
time. Their book mentions the first publication. 

(Mr. Wright read from the bill of complaint in this suit.) 

Mr. Wright (continuing): Now, the second one, this is the 1914 
book they have been showing Your Honor. I object to this because 
this is not the book that is in the case. 

Mr. Anderson: That is an exhibit. 

Mr. AVright: That is not the book at all, that is the 1914 book, 
whereas the second certificate vou offered in evidence—vou offered 
two certificates in evidence. Let us have them, 

Mr. Anderson : Here they are. 

Mr. AVright: One of them is October. 1912, and the other 

141 is April, 1913, and this book shows it was published in 1914. 

Mr. Anderson: It has also 1913. It is probably a reprint. 
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Mr. Wright: Probably a re-print? Nothing of the sort. You can¬ 
not come in here with one book and switch to another one. That 
is not the hook mentioned in the bill, and I objected to it at the 
time you put it in. 

Mr. Anderson: That hook has been in court ever since the motion 
for the tiling of the preliminary injunction and is the one re¬ 
ferred to in all the affidavits as the 1913 copyright. It has the 
1914 date in it; it is probably another edition. 

Mr. Wright: You cannot tell me that a book that is printed in 
1914 is the same hook that was published in 1913. This copyright, 
this certificate, they have offered in evidence to identify the second 
book, and the hook given a number, that existed in 1913, when their 
second hook was pubished, and no book which was copyrighted in 
1914 will have the same number that a hook had more than a vear 
before, in 1913. I objected to that hook when they produced it on 
the ground it was not mentioned in the hill. 

Mr. Anderson: That docs not sound very nice, Your Honor, when 
I tell Your Honor that that exhibit was filed with the petition, al¬ 
most simultaneously with the bill, and that exhibit indorsed and 
stamped in that manner has been the thing referred to in this hill 
as the 1913 copyright. Now, the fact that another edition was 
published makes no difference, it is still the 1913 copyright. 

Mr. \Vright: The point is that a 1913 book cannot l>e a 1914 copy¬ 
right. You cannot renew in 1914 the same thing that was copy¬ 
righted in 1913. 

Mr. Anderson: Your Honor, I am not sure whether the two copies 
he sent to the Library of Congress are there or not. If they are, I 
could subpo na them and have them here inside of an hour to prove 
the 1913 book, the subject matter of our second copyright. This is 
the 1915 one, and you are correct, that was not pleaded. We can 
subpoena any book out of the Library of Congress, that is not im¬ 
possible. and I have done it. 

The Court: You are asking this witness on cross examination a 
certain question. I understand him to say that he never heard 
of any publication of Munn A* Company’s copyrighted before this 
hill was filed. 

14*2 Mr. Anderson: That is correct. Your Honor. 

The Court: Anyway, it was long after this book you are 
talking about. 

Mr. Anderson: Yes. Your Honor. 

The Court: Now, the question is whether or not he ever saw 
these statutes which are in that hook—and that hook is an exhibit 
here, it has been admitted? 

Mr. Anderson: Yes. 

The Court: Whether he ever saw that arrangement of that statute. 

Mr. Anderson: Yes. 

The Court: 1 overrule the objection to that question and you 
may have your exception. 

Sir. Wright: And I renew my motion to rule out of evidence 
the book marked Plaintiffs Exhibit D, which shows upon its 
face that it was printed during 1914, because it has printed in it, 
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‘‘Copyrighted 1914 by Munn & Co.,*’ on the ground it is irrelevant 
to this proceeding and because it is no where mentioned in the 
bill. 

The Court: I deny the motion and note an exception. I may 
not have stated the question accurately or so the witness can under¬ 
stand it. 

Mr Anderson: I am referring now to Mr. Linton's book and to 
the sections of the New York penal statute appearing at pages 58 
and 59 of that book, and I ask Mr. Kellogg whether as that is 
printed in his book it is to be found in some work other than Munn 
<fc Company’s book in the form in which it appears in Mr. Linton’s 
Lx>k. 

Mr. Wright: 1 object to that as irrelevant. 

The Court: The objection is overruled. 

Mr. Wright: And we note an exception. 

The Witness: As to its form and presentation in the book, it 
is common in any book to paraphrase quoted matter and put that 
matter in small type. Thompson does it throughout, and innumer¬ 
able books do it throughout. 

By Mr. Anderson: 

Q. Is it your testimony that in some copy of a legal publication 
wherein the penal rode of the State of New York is to he found, 
you took out of that work the sections numbered 1, 2, 3, 4, 5, 6, 7, 
and <S as those sections appear on pages 58 and 59 of Mr. Linton’s 
book? 

143 A. I took that paragraph, in fact, I wrote it from some 
legal reference which was sent down to our office by our 
New York representative. As to whether or not this inset here in 
small type verbatim and in that same mode of arrangement can be 
found in another book, I cannot sav. fn so far as I know, it is 
original with me. 

Q. Is it your testimony that in some hook you find those numbered 
paragraphs in the order in which they appear in vour book and bear¬ 
ing the numbers in your book? A. Having no particular interest 
in claiming originality in the statute, I imagine the copy I made 
it from—and incidentally that copy was not Munn’s or any other 
work of Munn’s—did bear this same paragraphing and numbering. 

Q. That is your best recollection, is it? A. Absolutely. 

Q. Did you ever examine the book entitled “Parker’s New York 
Criminal Code and Penal Law?” A. No. I paid no attention to 
this stuff here. T got that stuff from our New York representative. 
We had several good New York connections, and in fact we were 
endeavoring to start an office in New York, and in fact we now have. 

Q. How long have you had a New York office? A. We have had 
connections in New York since prior to 1922. 

Q. How long have you had your own office in New York? A 
Several months T would say. 

Q. Do you recognize that book as a publication on the penal code 
of the State of New York? (handing witness a book). A. No. I do 
not; no I don’t know it. 
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Q. You never saw it? A. No, I never did. 

Mr. Anderson: I can prove this by a member of the bar of the 
State of New York, if that is insisted on. To save calling a witness, 
would counsel stipulate concerning this book as to its being a copy 
of the penal code of the State of New York, published by Parker? 

Mr. Wright: I suppose it is. I don't know anything more about it 

than Mr. Kellogg does; I don't know whether it is or not. 

114 The Court: Have von anv more witnesses? 

• • 

Mr. Wright: No, I think we rest. 

Mr. Anderson: I will put on Mr. Brachvogel to prove this book, 
to identify it. 

Whereupon John K. Brachvogel was called as a witness in be¬ 
half of the plaintiffs, and having been first duly sworn, was examined 
and testified as follows: 

Direct examination. 

Bv Mr. Anderson: 

(J. Please state your name, age, residence and occupation or pro¬ 
fession. A. John K. Brachvogel. residence New York City; lawyer. 

Q. Are you a member of the firm of Munn, Anderson & Munn, of 
New York and Washington? A. Yes. sir. 

Q. You are connected with the New York office of Munn, Anderson 
A Munn, are vou? A. Yes, sir. 

Q. IIow long have you been practicing law in the State of New 

York? A. Fifteen years. 

& 

Q. 1 show you a hook which purports to be a copy of Parker's 
New York Criminal Code and Penal Law, 1920, and ask vou if vou 
arc familiar with the work and whether it is what it purports to be. 

Mr. Wright: l object to that as irrelevant for two reasons. If tlie 
statutory law of foreign states is to be proven, it must he proven by 
a certificate of the secretary of state: and. secondly, in the case at 
bar the law is not a question of fact: the court takes judicial notice 
of it. 

Mr. Anderson: I am not trying to prove the law, I am trying to 
prove what this book is. 

The Court: T overrule the objection. 

Mr. Wright: We note an exception. 

145 A. This is a standard book codifying the penal code of 
the State of New York. It is in common use in practically 
every law office and has been in ours for years past. 

Mr. Anderson: The book is offered in evidence as an exhibit. 

Mr. Wright: We object to it as irrelevant. 

The Court: The objection is overruled. 

Mr. Wright: We note an exception. 

Said book was thereupon received in evidence. 
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Cross examination. 

By Mr. Wright: 

Q. When was that book published? A. I don’t know. I recall 
having used it in years past. 

Q. What Parker is the author of it? A. I don’t know. 

Mr. Anderson: The plaintiffs rest. 

The Court: Is there anything more in the way of testimony 9 

Mr. Wright: We have no more, Your Honor. 

(Informal discussion followed as to the question of filing a brief, 
and the Court having stated that he would hear argument at this 
time and decide the case, argument to the court followed.) 

The Court: I have been impressed from the first with the con¬ 
siderable similarity between these books, but 1 do not think vou have 
carried the burden of proof sufficiently to allow an injunction, and 
I dismiss the bill. 

Mr. Anderson: You will allow us an appeal? 

The Court: Certainly. 

(Adjourned.) 


14b Be it remembered that the evidence embodied in the fore¬ 
going statement of evidence and each of the several and 
separate exceptions noted in said statement were taken bv the Counsel 
for the Parties at the trial of the cause and that each of the said 
exceptions was then and there separately and severally entered upon 
the minutes of the .Justice presiding at the trial and Counsel for the 
Parties then and there prayed the Court and now pray the Court to 
grant these exceptions and to sign this statement of evidence in 
which is accurately set forth said exceptions and the substance of all 
the evidence given at the trial, and at the request of said Counsel the 
same is accordingly approved and signed and made a part of this 
record this 16th dav of March, A. D., 1925. 

WILLIAM HITZ, 

.1 it Mice. 

Filed Mar. 10, 1924. Morgan II. Beach, Clerk. 
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